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I, Where a deed of gift in trust for the separate use of a married woman was 

made in Alabama, by parties living there at the time of its execution, the 


laws of that State as to the rights of the parties under it, as administered by 
her judicial tribunals form the rule of decision of the case. Her Courts 


having adopted the English rule as to the right of disposition of the feme in 
a case where there was no restriction or discretion in the instrument, their 
* valing was held applicable and conclusive as to the rights of the parties 
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2. In a deed of gift of property to the sepfitate use of the wife, having no words 
restriction or direction as to alienaticn, the power of disposition is incident of 
to the ownership, and she may dispose of it as if she were a feme sole. 

3. The English and New York rule to this extent, approved and adopted. 

4. A married woman will not be protected or sustained in a course of double 
dealing, calculated toinvolve an innocent purchaser, and throw upon him the 
loss to arise from improper action of her husband. 

Appeal from a decree of the Circuit Court for Escambia 
County. 

Bobe, the appellee, filed his bill in the Court below, a- 
gainst Rosanna Shemo and Richard Maiben, as her Trustee, 
and Joseph Shomo husband of said Rosanna, to perpet- 
ually enjoin a judgment obtained by said Trustee in Es- 
cambia Circuit Court. The judgment sought to be en- 
joined, was for the value of certain negroes, previously 
purchased by Bobe from Shomo and his wife, but which 
were claimed to belong tosaid Maiben, as Trustee of said 
Rosanna Shomo. The bills of sale to Bobe, were executed 
by Rosanna Shomo, whose husband, Joseph Shomo, ap- 
pended thereto, a relinquishment of all his right and title 
to the slaves, 


The bill alleges that Rosanna Shomo received the pur- 
_ chase money for the slaves, and that the same was their 
full value. That when the said Shomo and wife, came to 
Florida, they brought the slaves in question, and in order 
to deceive and defraud complainant and others, also brought 
with them a deed of gift of said slaves, from one David 
Tate to said Rosanna Shomo, which for the same purpose, 
was put on record in Escambia County. Thatin the year 
eighteen hundred and thirty-one, on the application of 
Joseph and Rosanna Shomo, the said Maiben, was appoin-. 
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ted by the Circuit Court of Baldwin County, Alabama, 
Trustee of said Rosanna Shomo, to protect and enforce 
the trust supposed to be created by the deed of gift from 
David Tate to said Rosanna; that complainant had no 
knowledge of the said record, or of the appointment of said 
Trustee, until at the trial of the suit at law against him, 
and therefore insists that he, complainant, is a bona fide 
purchaser, without notice or knowledge of the said trust, 


so as aforesaid created. 
The complainant annexed as an exhibit to his bill an au- 


thenticated copy of the deed from David Tate to Rosanna 
Shomo, which is as follows: 


Batpwin County, 


State of Alabama. 
For and in consideration of the love and affection I bear 


to my sister, Rosanna Shomo, and in accordance with my 
previously expressed intention, I do hereby give and be- 
stow on my said sister, Rosanna Shomo, and to the heirs 
of her body, the following property, to wit : (naming them,) 
not to be subject tothe control, or debts, or contracts of 
her husband Joseph Shumo, and in case of a further 
marriage, or marriages of my said sister,Rosanna Shomo, 
the above named property is not to be subject to the con- 
trol, debts or contracts of any future husband or husbands, 
but it is my intention that the negroes above named, be 
solely invested as the property of my said sister, Rosanna 
Shomo, and the heirs of her body. Signed, sealed and de- 
livered this fifthteenthday of November, A. D., Eighteen 
hundred and twenty-nine. DAVID TATE. 
In presence of 


P. R. TurnsTat, 
Wwm.C. Vaucun. 
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This deed or bill of sale, was recorded in Alabama, and 
also in Escambia County, Florida, andis the deed under 
which Maiben, who as appears by the record, was appoint- 
ed by the Circuit Court of Baldwin County, Alabama, 
Trustee of Mrs. Shomo, claims title. 

Mrs. Rosanna Shomo answers separately and claims, 
that the negro slaves in: controversy, were conveyed for 
her separate use. She alleges that the deed of trust was 
recorded in the proper office, shortly after her arrival in 
Florida, and that at the same time, the transcript of the 
appointment of Trustee was handed the Clerk to be also 
recorded, but herefused to record the same, because it was 
not the original, but a mere copy. 

She further says, that she never made any contract 
of sale of the slaves in question, with complainant, and 
never had any negotiations for that purpose. She admits 
that she signed the bills of sale for the slaves to complain- 
ant, but declares that she did so under the coercion and 
threats of her husband, who stated to her that unless she 
signed the bills of sale, he would run all her negroes to New 
Orleans and sell them; that she never received one cent of 
the purchase money fromcomplainant or anyone else. She 
avers that a fraud was perpetrated upon her rights in re- 
gard to said slaves, and that complainant knew that her 
husband, Joseph Shomo, with whom the contract was 
made, had no right to these slaves. That when she 
signed the bills of sale, no question was asked as to her 
willingness to do so, and but through fear of her husband, 
she would havedeclared her unwillingness when complain- 
ant and his agent, Micajah Crupper, came to her house. 

Joseph Shomo answers and states, that he made the 
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contract with complainant, Bobe, for the sale of the slaves, 
without the concurrence or consent of his wife, and that he 
apprised complainant at the time, he had no title to said 
slaves and told him they were the separate property 
of his wife, in consequence of which complainant bought 
them at about half their value. That the purchase money 
was paid to him, Joseph Shomo, and not to his wife, and 
was applied to his own private purposes, his wife not re- 
ceiving or enjoying any portion of it. He admits that his 
wife signed the bills of sale reluctantly, but asserts that no 
fraud was practised or intended on complainant, who was 
advised of the nature of the title, and who in consideration 
of getting the slaves at half price, was willing to run the 
hazard of a recovery of them by the said Rosanna Sho- 
mo. 

Maiben, the Trustee, in his answer, admits his appoint- 
ment as Trustee, &c., and declares that the suit at law for 
the slaves, was brought at the request of Mrs. Rosanna 
Shomo, and in discharge of his duty as Trustee. 

Micajah Crupper, a witness for complainant, testified 
that shortly after Joseph Shomo came to Pensacola with 
his family and negroes, he enquired of witness if he knew 
of any person who would be likely to purchase some of his 
slaves, and witness referred him to complainant. About 
the same time, he presented the conveyance made by 
David Tate to Rosanna Shomo to be recorded, supposing 
witness to be clerk. Witness handed the paper shortly af- 
ter to the clerk, and he recorded it. Complainant asked 
me if I thought the title was good. He came to the office 
and examined the conveyance from Tate to Mrs. Shomo, 
and I gave it as my opinion that the title was in Mrs. Sho- 
49 
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mo, and was good. I advised complainant to purchase.— 
A few days afterwards complainant came to me and re- 
quested me to draw up a bill of sale, which I did, and at 
his request, 1 went to Mrs. Shomo’s in his company to 
get her to sign the bill of sale. Shesigned it and received 
the money. Afterwards at the instance of complainant, | 
drew another bill of sale for other slaves. On our arrival 
at Mrs. Shomo’s, I presented the bill of sale to her for sig- 
nature, and asked her if she knew what it was. She an- 
swered that she did, and that it was unnecessary for me 
to read it. She signed it and received the money in the 
presence of her husband andson, without objection. 

This witness further says, that he was Deputy Clerk of 
Escambia Circuit Court. There was no paper presented 
for record, except the deed from David Tate to Mrs. Sho- 
mo. He saw nothing in the deportment of Mrs. Shomo to 
induced the belief that she was coerced to sign the bills of 
sale. 

F. E. de LaRua, another witness for complainant, testi- 
fied that he was Clerk of the Circut Court when the deed 
from Tate to Mrs. Shomo was recorded, and that no other 
paper was presented for record. The deed from Tate was 
handed to my deputy, Mr, Crupper, by Mr. Shomo. 

David Shomo, a witness for defendant, testified that he 
was present when complainant paid for two negroes, pur- 
chased from J. Shomo. The money was counted by Mr. 
Crupper and myself, and was paid to Joseph Shomo. Mrs. 
Shomo was called out of her private room to sign the bill 
of sale, and after signing, retired to her room, leaving the 
paper and the money on thetable. No question was ask- 
ed as to her willingness to sign the bill of sale. She sign- 
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ed it reluctantly and under the threats of her husband, that 
if she did not sign it, he would sell the whole of them. In 
answer to the cross interogatories, this witness declares 
that he is a son of Joseph and Rosanna Shomo, and was at 
the time of the transaction spoken of, between twenty-four 
and twenty-five years of age; that he knew of Richard 
Maiben being Trustee of his mother, and knew of no fraud 
intendedto be practised on complainant. His mother, Mrs, 
Shomo, was opposed to selling any of the negroes. The 
threats spoken of, were not made in the presence of com- 
plainant, nor inhis hearing. He has heard of the sale of 
others of the same lot of negroes, but does not know to 
whom, when or by whom made. 

Joseph Shomo was examined as a witness for defendant, 
who declared that before the sales to complainant, end 
early in March, 1847, he presented the deed from Tate to 
Rosanna Shomo, and the record of the appointment of 
Maiben as Trustee, to Micajah Crupper, as Deputy Clerk, 
to be recorded. When Mr. La Rua, the Clerk handed me 
the deed from Tate, he told me he could not record the 
transcript of the record referred to, because it was not the 
original, but a copy, and he was not authorized to record a 
copy. He also states that Micajah Crupper, to whom he 
had communicated the fact, knew of the appointment 


of Maiben as Trustee. He witness, made the sale to 
complainant and received the money, and not Mrs. Sho- 


mo. 

The Court below perpetuated the injunction against the 
judgment obtained by Maiben the Trustee, from which an 
appeal was taken to this Court, 
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“D. Jordan, for ‘atelbaitn. 
B. D. Wright, for appellee. 
BALTZELL, C. J., delivered the opinion of the Court. 


On the 15th of November, 1829, David Tate gave by 
deed properly executed, to his sister, Rosanna Shomo, sey- 
eral negroes with the provision that they were “not to be 
subject to the control, or debts, or contracts of her hus- 
band,” and to be solely invested as the property of his 
sister.” Tate, his sister, and her husband, at this time and 
for a considerable period afterwards, resided in the State 
of Alabama. The two latter, husband and wife, removed 
to Pensacola in this State, where a sale was made by them 
to’ Bobe, on the 15th day of June, 1847, of negro Henry, for 
the sum of three hundred dollars, and afterwards on the 
Ist of January, 1848, of negro woman Jents and her child 
Flemming, for the consideration of six hundred dollars. 
Bills of sale were executed in the name of Mrs. Shomo and 
her husband united in ratifying and comfirming the sale so 
far as his interest was concerned. Before removal from 
Alabama, application was made to the Circuit Court of 
Baldwin County, for the appointment of Trustees, and 
two, William Waller and Richard Maiben, were appoint- 
ed to take charge of the trust estate for Mrs. Shomo.— 
Maiben as surviving Trustee, instituted suit and recovered 
judgment in the Circuit Court at Pensacola, against Bobe 
the purchaser of these slaves, for the sum of sixteen hun- 
dred dollars, to be relieved from which, Bobe filed his bill 
in Chancery, and this gave rise to the present controver- 


sy. 
TThe bill is inartificially drawn, leaving a good deal to 


inference, and deficient in many material allegations.— 
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The case, however, has been discussed on the merits, and 
we now proceed to consider it in that light, without re- 
gard to the objections that might otherwise be entitled to 
consideration. 

There has been no question made as to the effect ot the 
deed of gift nor has it been denied that a separate estate 
is created by it. The main question then arises as to the 
power of the feme, Mrs. Shomo, to dispose of the pro- 
perty. 

Whatever difference of opinion there may be on the 
subject elsewhere, in Alabama where this deed was made 
and where all the parties resided at the time of its execu- 
tion, there is no diversity. The language of the Court 
there is emphatic. “We think the authorities are clear 
that a woman having aseparate estate may charge or sell | 
or dispose of it at pleasure and without the consent or con- 
currence of her trustee and may make a will of it, if per- 
sonal property, at her death, and that a Court of law to 
some extent,and a Court of Equity to the fullest extent 
will give validity to her acts. And wherea deed, will or 
other instrument creating such separate estate imposes ro 
restrictions or conditons on the power of alienation or 
absolute disposition, the law will impose none except such 
as it imposes on the feme sole. In the case of Bradford vs. 
Greenway 17 Ala. 197, this Court showed a leaning to the 
English doctrine. The question being now submitted for 
decision we shall hold the English and New York doctrine 
which gives to the wife, having a separate estate, the jus 
disponendi, unless the same is taken away or restricted 
by the deed creating the estate.” Hoopers Ex. vs. Smith 


23, Ala. 643. 
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There is in this deed of gift of Tate to Mrs. Shomo no 
restriction as to alienation, no direction of any kind 
as to the disposition of the property. This Court 
having held in the case of a contract made in a sister 
State, that the laws of that State as administered by her 
judicial tribunals must form the rule of its discision, this 
decision of the Supreme Court of Alabama, might well be 
regarded as conclusive as to this point. Watts vs. Clardy, 
2 Fla. 369. 


But we have been strongly urged to assert the South 
Carolina doctrine, as the governing one, to the effect “that a 
married woman connot part with her separate estate or 
change it in any way without an examination, and that 
the power of appointing such estate must be expressly 
given, and the mode prescribed, be strictly pursued.” Ew- 
ing vs. Smith, 3 Dess. It is not perceived how the decrees 
of the Courts of South Carolina can be held to apply to a 
case in which there is no proof that the parties ever lived 
thefe, or had in view their laws in making the contract. 

Without enquiring at present into the reason of the rule 
let us examine into the adoption of it. It was first started 


_ in the case of Ewing vs. Smith in 1811, 3, Dess. 417, by 


a divided Court, three to two, and amongst the dissentient 
Judges we find that distinguished jurist, Chancellor Dessaus- 
sure, and so the matter stood until 1826, when the Court of 
Appeals consisting of three law Judges and two Chancel- 
lors Dessaussure and Waddy Thompson, all agreeing held 
the following language. “How far a married woman 
may be considered as having the disposition of property 
settled on her for her separate use, is a question which is 
not yet finally settled in this State. The subject is so fully 
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consideréd in the able opinions in the case of Ewing vs 
Smith 3 Dess. 417, that we shall not have occasion toresor. 
to any other authority. It appears from the cases there 
collected to be the well settled doctrine in England that at 
feme covert has the exclusive right to dispose of such pro- 
perty asissettled to her separate use. From the time of Norton 
vs. Turvill 2 P. Wms., which was decided in 1723 upto the 
case of Ellis vs. Atkinson, 3 Bro. C. C. 565, decided by Ld. 
Thurlow in 1792, being a period of near seventy years, the 
whole current of doctrine is that way. There was a short 
period of about ten years ftom the resignation of Ld. Thur- 
low, until Lord Eldon came into office, during which time 
Lord Rosslyn and Lord Alvanly seemed disposed to ques- 
tion the correctness of these decisions: But Lord Eldon. 
has since recognized their authority and there is now no 
principle better established in the English Courts.” Sh. 
Frazier vs. Center &c. 1 McCord Cly 274: 

In this condition the subject remained until 1846, wher 
the case of Reed vs. Lamar announced the contrary doc- 
trine supported by other more recent cases. For the fif- 
teen years preceeding the case of Frazier, and twenty 
years succeeding the case of Ewing, decided by a devided 
Court, making a period of thirty five years, the question 
may be considered as unsettled in South Carolina, her Chan- 
cellors and Judges being greatly divided about it. Letusturn 
to the other American Courts; here we find Pennsylvania fa- 
voring this doctrine. Tennessee apparently adopting it in Mor- 
gan vs. Elam, though the case did not call for a decision on 
the point, 4 Yerger, 375, and the Judges did not unite in 
this view of it, afterwards asserting the very contrary in 
Powell vs. Powell. “In the absence of any restriction er 
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limitation of appointment, the rule in equity, on the sub- 
ject is that a feme covert, acting with respect to her sepa- 
rate property, is competent to act in all respects as if she 
were a feme sole,2 Vesy, Sr, 190,H.... vs.S....,1 B.C.C., 
192 Clancey on Hus. and Wife, 282, and this rule has been 
applied to all her dealings on the subject of that property;” 
9 Hump., 480. Reliance is placed on Mississippi as favor- 
ing that view, yet we shall find her Courts asserting it on 
the faith of the Tennessee case of Morgan vs. Elam, and 
strange to say, a few months only, after that case had been, 
in effect, overruled, and after the Supreme Court of Missis- 
sippi had announced an adverse opinion in Frost, &c., vs. 
Doyle, through C. J. Sharky, that “the general rule at com- 
mon law is that a feme covert having a separate estate, 
acts with regard to it as a feme sole,’ 7 Smeed and Mar- 
shall, 75. 

From these conflicting, varying and discordant views, 
we turn to the American Courts asserting the right of the 
woman to dispose of her property where there is no re- 
striction in the instrument; and, first, we have the case of 
Jacques vs. the Methodist Church, 17 Johnson, 548, deci- 
ded by the New York Supreme Court, then in its prime, and 
commanding the confidence of the whole nation—a case 
elaborately argued, and of the decision of which the Su- 
preme Court of Connecticut say, “we adopt the English 
_rule, not only supported by the highest authority, but be- 
cause we think it also supported by the strongest reasons, 
These are most clearly and forcibly stated by the distin- 
guished Judges in Jacques vs. Methodist Church. We 


think they are unanswerable, and deem it necessary only, 
to refer to the views expressed in those opinions as expres- 
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sive of our own.” Jenley vs. Huntington, 20 Connecticut 
175. 

The later New York Courts hold language fully as deci- 
ded; “no doctrine is more fully and clearly established than 
that a feme covert, in regard to her separate estate, is con- 
sidered in equity in all respects as a feme sole. The rule 
was first laid down by Lord Hardwick, in Peacock vs. 
Monk, 2 Vesey Sen., 190, and for a long time Courts of 
Equity seem to have hesitated as to its adoption, and were 
disposed to qualify and restrict its application. No traces 
however, of such hesitation or doubt are to be found in the 
more recent decisions, but on the contrary, they have car- 
ried out the rule in the fullest sense that its terms import; 
consequently it is now certain that when real or personal 
property is settled to the separate use of a married wo- 
man, her power of disposition or control is subject to no 
other limitations or restraint than such as the terms and 
the settlement plainly impose.” Noyes vs. Blackman, 3 
Sanf. 540, 17 John. 548; 1 Vesey Jr. 46. 7 Paige 9,3 
Bro. C. C. 8. 20 Wend. 570; 14 Vesey, 542. 7 Paige 112 
3 M. & K. 220, 1Sanf. 17, 287. 1 Cr. & Ph. 53. 1 
Beav. 1. 

In Virginia, Maryland, Ohio, Missouri, Vermont and the 
later decisions in Kentucky, we find the same views. West 
vs. West 3 Rand. 373. 2 Leigh 183, 5 B. M. 163, 10 
14 Ib. 320; Missouri 760. 4 Vert. 336. 10 Ohio 216.— 
North Carolina is equally emphatic. “In this respect, rea} 
and personal property differ, for as to the latter the sepa- 
rate estate of the wife includes her jus disponendi, as held 


inFettiplace vs. Gorges 1 VesyJr. 46. and 3 Bro. C. C. 8, in 
50 
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which Lord ‘Thurlow explicitly states the distinction be- 
tween the two kinds of property; by saying that -where the 
wife makes a voluntary disposition ofan estate held to her 
separate use against the heir, it cannot be carried into 
execution, but with respect to personal property, her gift 
is good.” Ruffin C. J. Newbin vs. Freeman, 4 Iredell’s 
Eq. 318. Georgia too is quoted in Hill on trustees 513 as 
favoring the doctrine. 12, Geo. 200. 

In Alabama we have seen the adoption of the same 
view. 23 Ala. 643. 

In New Jersey, after a very elaborate argument against the 
English doctrine, the Chancellor said,“in the midst of 
such conflict of opinions it is clear that we are left, in the 
determination of the question upon what may appear to 
be sound principles of equity. And I think it may be 
safely said that a feme covert is a feme sole as to her sep- 
arate estate, so far as to dispose of it in any way not in- 
consistent with the terms of the instrument under which 
she holds. Any danger apprehended from such rule can 
be avoided by words restraining the disposition and direct- 
ing the precise mode in which it may be made. 3 Green 
551. 

It is erroneously assumed, we think, that Chancellor 
Kent contended for the strict doctrine when discussing the 
Jacques and Methodist Church case. His main aim evi- 
dently in that case was against requiring strict terms for- 
bidding or directing alienation. “But if the intention be 
equally clear and certainin the instrument in question, why 
should more explicit language be required?” At the 
close of his opinion in summing up the result of his 
examination of the cases he says, as to this, “Perhaps we 
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may say that if the instrument be silent as to the mal of 
exercising the power of appointment or disposition, it in- 
tended to leave it at large to the discretion and necessities 
of the wife, and this is the most that can be inferred.” 3 
Johns Ch. 114. 

How very different is the language of that eminent Ju- 
rist Judge Story whose work on Equity Jurisprudence has 
become a text book to the American Lawyer. “There is 
no doubt that a gift of personal estate, or of the rent and 
profits of real estate to a married woman for her separate 
use during her life would give her a complete power to dis- 
pose of the same.” 2 Story Eq. 828 30 § 1393. 

Again “it may now be laid down as a general rule 
that all anti-nuptial agreements, for securing to a wife 
separate property, will, unless the contrary is stipulated or 
implied, give her in equity the full power of disposing of 
the same, whether real or personal, by any suitable act or 
instrument in her life time, or by last will in the same 
manner and to the same extent, as if she were a feme sole.” 
$ Story, Eq. 827 § 1391. 

“When a married woman has a power to dispose of 
property, she may execute it in any manner capable of 
transferring it. When she has a power only over it she 
must dispose of it in the manner prescribed by the power.” 
2 Story, Eg. 828 § 1391. 

The English text books use language no less decided. 
“It is settled that an express negative declaration is requi- 
site to deprive a feme covert of her prima facie right of dis- 
posing of her separate estate. Hill on trust. by Wh. 422. 
2Rop. Hus. and Wife 236, 240; Brown vs. Bamfro, 1) 
Sim. 131; 2 Chitty Black. 293; n, 12. 
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Nor do we apprehend there is the difficulty about the 
English cases which is assumed to exist as to the point 
under consideration. When the case of Wagstaff vs- 
Smith was argued, not long after the decision of the dis- 
puted cases of Pyles vs. Smith, Whistler vs. Newman, 
Hulme vs. Tenant, Peacock vs Monk, &c., the Master of 
the Rolls expressed himself as follows: “The only question 
appears to me to be whether this lady has an absolute 
complete life interestin the dividendsto herseparate use. If 
she has, thenunless the former doctrine of this Court, that as 
to separate property, a married woman is to be considered 
a feme sole, is abrogated by later determinations, she had a 
right to make any disposition she thought fit of that sepa- 
rate property. There is no case in which that doctrine 
has been impeached, that is, the broad rule that a married 
woman isto be considered a feme sole asto property to hersep- 
parate use. There aremany cases in which the question has 
been whether the absolute property, including a power of 
disposition, was intended to be given, or whether it was a 
personal gift only, without a power of disposition,” &c. &c. 
This is very different, here are no words of control, no 
words of restriction. Here are the very words to give the 
absolute property. “The settlement was to trustees to 
permit the feme to take and receive the dividends of 
£750, to her own use during life, independent of her hus- 
band, &c., and she assigned to a third party.” -9 Vesey 
520. 
“ Executed trusts” says Ch. Kent, “are enjoyed in the 
same condition and entitled to the same benefits of owner- 
ship, and are consequently disposible and devisable, exact- 
ly as if they were legal estates and there rights the 
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tesewi que trust possesses without the intervention of the 
_—trustee.” 4 Kent. 302. 

A trust is executed either when the legal estate passes- 
as in a conveyance to B. in trust, or for the use of C. or 
when only the equitable title passes, as in case of a con- 
veyance to B. to the use of C. in trust for D. The trust in 
this last case is executed in D. though he has not the legal 
estate. 4 Kent. 305. 

Such is the relative position of this subject in the Eng- 
lish and American Courts, and as treated by Judges, jurists 
and writers of the two Countries. 

Were we free to adopt the strict rule with such slight 
authority in its favor, we are yet constrained to say that it 
has not our sanction on the score of principle or analogy 
of propriety or fitness. It restricts the alienation of pro- . 
perty. Such restrictions have been condemned from the 
very earliestages of the law; they were held by Lord Coke 
to be absurd and repugnant to the freedom and liberty of 
freemen. Chancellor Kent says that “the maxim which 
he Lord Coke cites, contains a just and enlightened princi- 
ple worthy of the spirit of the English law, in the best 
ages of English freedom. JIniguum est ingenuis hominibus 
non esse liberam rerum suarum alienationem. 4 Kent 131. 

Perpetuity, the condition of an estate being rendered 
perpetual or for any period of time inalienable by the 
act of proprietors. Holthouse Law Dict., 335. 

“ A perpetuity is a thing odious in law, and destructive 
to the commonwealth. It would put a stop to commerce 
and prevent the circulation of the property of the king- 
dom.” Vernon, 164. “A perpetuity is defined to be where 
though all who have an interest should join in a convey- 
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ance, yet they could not bar or pass the estate. 5 Jacob 
Law Dic., 142. 

“ Experience says Sir Wm. Blackstone, hath shown that 
property best answers the purposes of civil life, especially 
in commercial countries, when its transfer and circulation 
are totally free and unrestrained.” An elegant writer 
speaks on the subject as follows: “The necessity of im- 
posing some restraint on the power of protracting the ac- 
quisition of the absolute interest or dominion over property, 
will be obvious, if we consider for a moment what would 
be the state of a community in which a considerable pro- 
portion of the land and capital was blocked up. That 
free and active circulation of property, which is one of the 
springs as well as the consequences of property, would be 
obstructed, the improvement of land checked, its acquisi- 
tion rendered difficult, the capital of the country gradually 
withdrawn from trade, and the incentives to exertion in 
every branch of industrydiminished. Indeed such a state of 


things would be utterly inconsistent with national prosper- 
ity, and these restrictions which were intended by the do- 
nors to guard the objects of their bounty against the effects 
of their own improvidence, or originated in more exception- 
able motives would be baneful to all.” 1 Jarman on Wills, 
219-20. 

The most of the State Constitutions seem to have refer- 
ence to this subject, by declaring “that perpetuties and 
monopolies are contrary to the genius of a free State, and 
ought not tv be allowed.” Florida Constitution, Article 
second, Section twenty-fourth. Indeed one of the fruits of 
our glorious revolution was connected in some degree in 
the public regard with this question, of unfettering of es. 
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tates. Our Legislature seems to have provided against 
this danger, by declaring in the law to secure the rights of 
married women, “that husband and wife shall join in all 
sales, transfers, and conveyances of the property of the 
wife, and the real estate shall only be conveyed by deed 
attested.” Thomp. Dig., 221 

According to the strict doctrine, neither the trustee, the 
married woman, nor her husband, nor altogether, can 
alien or dispose of the property, thereby creating a per- 
petuity within the strict definition of the term ; nor can it 
be sold, except by the permission of a Court of Chancery. 
As a fair consequence, Courts of Equity may be considered 
as the owners as far as alienation is concerned, to protect 
against bad bargains, in case of necessity to make good ones 
forthem. Now admitting this to be a rightful exercise of ju- - 
dicial power, which is by no means conceded, the enquiry 
arises, why not go further and protect them as to a dispo- 
sition of the income, and the disbursement of the receipts 
and profits of the separate estate, far more important than 
its mere possession or ownership. 

But again, this restriction upon the rights of married 
women implies a distrust not by any means flattering to 
them or to the other sex. Are those of our state less to 
be trusted or confided in, in this respect than the women of 
England or New York, and other states of the Union where 
freedom of alienation prevails ; are they more imbecile ? 
have they less character, less self reliance and ability to 
assert their rights, or have those of the other sex greater 
disposition to impose upon, oppress and take advantage of 
their weakness and infirmities? We think not. If they 
are unfit to be trusted with powers of alienation, their 
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right of ownership may well be doubted. Their sound 
judgment, good .sense and intelligence, their virtue and 
native energy, with the gallantry and sense of justice of 
the other sex are their surest and safest reliance. 
The world has an experience in its past history, not to be 
forgotten, ofthe effects of special guardianships of this kind. 
This experience has demonstrated that to hedge their pro- 
perty with restrictions and guards is as impotent and use- 
less as to surround their persons by stone walls to pre- 
vent injury and insult. We have then the experience of 
the English Courts for upwards of a century, and of the 
first and best minds of that country, jurists, judges and 
commentators, in favor of giving this right to married wo- 
men, and against the restriction. In a late work of merit 
we have this tribute to the law as thus administered, “On 
surveying the temple of English jurisprudence we behold 
in it a range of columns which while they impart symme- 
try and beauty to the whole building, afford it also materi- 
al support. “The laws of property are nicely adapted for 
preserving harmony between the diversified elements 
which constitute the sources of national prosperity, at a 
point where they are most liable to clash, by securing the 
necessary freedom of commerce in the alienation and 
pledgeof every species of property on the one hand, and the 
proper and reasonable regard to private and family pur- 
poses, in the settlement of property on the other.”. Lewis 
on perpetuity 4. 

We have in addition to this the vast prepondrance of the 
American Courts, jurists, judges and writersin its favor, we 
have the provisions of our own law, fortified by our own 
views of the fitness and propriety of the thing. Can we 
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then hesitate as to its adoption? In doing this we are by 
no means to be considered as adopting the rule to the full 
extent to whichit has been carried by the English Courts. 
We have purposely avoided the discussion of other ques- 
tions, having an apparent connection with the one uader 
considertion, desiring to confine our decision to the simple 
point presented as to right of alienation, where there is no 
restriction or direction in the instrument creating the 
separate estate. One other remark in connection with the 
case; it will be seen that as alienation is not permitted by 
the trustee according to the Carolina rule, a suit at law to 
recover damages as a substitute for the property, affirm- 
ing, as a consequence, its sale at the option of the trustee 
is also inadmissible. But aside from this, what disposition, 
is to be made of the money when obtained by the judge- 
ment ? Is this to be paidto the feme? Ifpaid to her, has 
she power over it and to. what extent? If paid to the trus- 
tee, how is he to dispose of it? 

Mrs. Shomo charges that the sale was made through the 
improper influence and coercion of her hushand; undoubt- 
edly, if this is the case, the Court without hesitancy would - 
refuse the plaintiff the relief asked, and the Court would 
scrutinize, very carefully and cautiously, the act to ascer- 
tain that it is not liable to that objection. 


She charges that “her husband informed her, unless she 
signed the bills of sale he would run all the negroes to 
New Orleans and sell them, for he had the advantage of 
her and would use it and do just as he pleased. She was 
well convinced he would do so and she would never know 
where they were. As she was thus compelled to sign the 
bills of sale or have allhernegroes run off, she thought ifshe 
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signed i in p Penmatia ahd eon dthmasts * recover hides by 
law in our courts.” She states further that “a short time 
previous to the sale of these negroes her husband took a 
valuable female slave of hers in open defiance of her, and 
placed her on board ofa vessel to be shipped to New 
Orleans for sale when a freind of hers, Mrs. Welborne in- 
terposed in her behalf and prevailed on her husband to 
bring her back.” 

The testimony shows that other negroes of hers were 
mortgaged to Moreno and sold to Caldwell and Jemison. 
She complains that a fraud was perpetrated upon her 
rights by her husband and said Bobe; knowing that her 
husband had no right to these slaves, he Bobe unjustly for- 
bore to ask her if she was willing to sell them, had he 
done so she would have told him that she was not willing 
to sell them, and but for herhusband’s threats she would 
have declared her unwillingness when Complt. and his 
agent came to her house.” Her account of her signing the 
bills is as follows: “He informed her that on a certain day 
Bobe would come to the house with others, to have the 
bill singed. When he came with the bill of sale for Jints: 
one Mr. Crupper came along. This respondent was called 
out of her private room by her husband into the presence 
ofthese gentlemen, Crupper drew out of his hat or pocket 
a paper and asked if she would read it, she knowing what 
they had come for said he need not, it was then handed 
toher and she signed it. No questions were asked her if 
she was willing to sign. The money was paid to or re- 
ceived by her husband, and she withdrew.” 

It no where appears by the testimony of either Shomo 
of his son, nor by any allegation of Mrs. Shomo that Bobe 
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had any information or knowledge of this unwillingness 
or coercion, so that there is no reason nor cause for the 
allegation of fraud as to him, on the contrary he appears 
to us as a purchaser for a valuable consideration without 
notice as to this objection. 

There is neither justification nor excuse jn our opinion 
for the conduct of Mrs. Shomo inthis matter. That she 
feared wrong or injury from her husband is no reason why 
a stranger should be wronged. The apprehension of loss 
of property by her does not justify her in transferring the 
loss to him, nor does there seem to have been a necessity 
for such action, as by her own statement, a friend inter- 
fered on a prior occasion; why not resort to this expedient 
when a necessity existed for it at another time. But she 
seems to have relied upon the Courts in support of her 
rights; why not appeal to them in the first instance in time 
to arrest the danger? Why wait until an innocent party 
had bought and paid his money for the property, to com- 
mence upon him and try the experiment of getting a 
double price for herself and family. If this and other pur- 
chases are to be disturbed, a handsome speculation willbe 
made by her silence, and the confidence reposed in her and 
her family, to enure to their joint benefit. There is ano- 
ther fact to be borne in mind altogether inconsistent with 
fair dealing, and with this idea of coercion. One of these 
negroes was sold in June 1847, the other in January 1848, 
and during this time Mrs. Shomo admits she traded at the 
store of Bobe; now why not inform him of the fact of this 
constraint and coercion, and admonish him not to buy 
again? Married women are entitled to the peculiar re- 
gard of Courts of Equity, but it is when they present a case 
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“of fairness and of equity, free from unfair dealing and im- 
propriety. We are rather inclined to the opinion that the 
defence of this party, Bobe, might have availed him at law. 
Such we understand to be the decision in 3 Hill 249, Ford 
vs. Caldwell. We have not this case before gus and do 
not decide the point, nor is it necessary as already inti- 
mated the case has been presented on the merits without 
objection on such grounds. 

The decree of the Court below will be affirmed with 
costs. 

DuPONT, J., delivered the following 

DISSENTING OPINION. 

I am constrained to dissent as well from the view which 
the majority of the Court have taken of the law and the 
facts of this case, as from the judgment which has been 
rendered therein. The main point which has been so ela- 
borately discussed in the opinion delivered by the Chief 
Justice, is not anew one. It engaged the attention of the 
English Court of Chancery at an early day; and there is 
no subject, perhaps, in the entire range of English juris- 
prudence which has been productive of more perplexing 
anxiety or painful solicitude. The very frequency of its 
occurrence in the English Courts, conclusively demonstrates 


the fact, that the judicial mind of that country has failed 
thus far, to find a satisfactory foundation upon which to 


rest, and I have the authority of Chancellor Kent for say- 
ing, “that the English decisions, (on this subject,) are so 
floating and contradictory, as to leave us the liberty of a- 
dopting the true principle of these settlements.” In this 
estimate of the English decisions, Chancellor Harper also 
concurs. In the case of Reid vs. Lamar, (1 Strob. Eq. R., 
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39,) he took accasion to remark as follows: “I need not 
do that which has been done before by abler men, com- 
pare and collate the cases, (though I have examined many 
of them,) with a view to show that they are uncertain and 
contradictory between themselves, many of them refera- 
ble tono fixed principle, and a source of embarrassment 
and regret to the ablest Judges who have administered the 
English Chancery law.” 

In the face of the scrutinizing examination which these 
two lights of American Ch. Ju., have givento the de- 
cisions of the English Courts, it would seem to be a work 
of supererogation, if not vanity, to attempt to tread the de- 
vious windings of that massy labyrinth, whence they have 
so recently emerged, with any expectation or even hope, of 
being able to make any further contribution to the cause 
of legal science. We may well be satisfied with the fidel- 
ity of their efforts, and content ourselves with the fruit of 
their researches. 

Notwithstanding, however, the fluctuation of the En- 
lish cases with respect to this subject, it must be admitted 
that the current of the decisionstends pretty conclusively to 
the establishment of the position, “that a feme covert acting 
with respect to her seperate property, is competent to act 
in all respects, as if she were a feme sole.” This is the doc- 
trine announced in the case of Peacok vs. Monk, (2 Vesey, 
190,} and again approved and acted upon by Lord Thur- 
low in the case of Hulme vs. Tenant, (1 Bro. C. C., 16.) 

This doctrine, as thusbroadly laid down, hasbeen a fruit- 
ful source of embarrassment to the English Chancellors, so 
much so indeed, as to have caused Lord Thurlow upon one 
occasion to declare, that in enforcing the doctrine, he acted 
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upon the authority of the prior cases, and directly against 
his own inclination and judgment. He further’ remarked 
“that if the point were open, he should have thought that a 
feme covert, who had a separate estate, should not part 
with it, without a judicial examination,” and Lord Eldon 
himself, did not hesitate to expose the injustice and unrea- 
sonableness of the doctrine, andis made to declare in Sper- 
ling vs. Rockfort, (1 Vesey, 164,) that although he could 
not reconcile all that was said by Lord Roslyn, in Whisler 
vs. Newman, to former cases, yet he wished that the law 
might turn out for the protection of married women, to the 
extent to which it is there represented. Lord Alvanly, (as 
master of the Rolls,) in the case of Sackett and Wife vs. 
Wray, (4.Bro. C. C., 483,) held that in reference to the 
separate propery, the wife had no disposing power, but 
what was given her by the deed of settlement, and he 
meant to question the decision in Newman vs. Cartony, and 
Hulme vs. Tenant, Ellis vs. Atkinson, and Pybus vs. 
Smith. 

Lord Roslyn was also strongly opposed to the doctrine, 
and upon several occasions manifested his entire dissent 
from the extreme length to which ithad been carried in 
some of the decided cases. In the case of Whisler vs. 
Newman, (4 Vesey, 129,) he expose its utter nakedness by 
remarking, that the doctrine in Hulme vs. Tenant, took a- 
way all protection from married women, and made trusts 
for their benefit of very little importance. That if this 
rule in that case, and in Pybus vs. Smith, and Ellis vs. At- 
kinson, was to be pushed to its full extent, a. married wo- 
man having trustees and her property under the administra- 
tion of Chancery, -was infinitely worse off and more unpro- 
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tected than she would be if left to her legal rights, which 
the husband cannot proprio maritiaffect. And even in the 
case of Hulme vs. Tenant, which is a leading case for the 
support of the doctrine, Lord Bathurst at first dismissed the 
bill, but it was afterwards sustained by Lord Thurlow upon 
a rehearing. 

In the midst of this fluctuation of decisions, discrepancy 
of opinions, and expressions of regret, it certainly could 
not have been deemed either rash or presumtuousin us, had 
we elected to discard in a measure, the authority of En- 
glish precedent, and invoked the surer guide of sound rea- 
son, common sense and common justice. And this election 
we might the more readily have made, in consideration of 
the fact, that this case presents for the first time in the 
judicial history of our State, a suitable opportunity to ad- 
judicate authoritatively, the point now under consideration, 
and we were consequently, in a measure relieved from thé 
pressure of “ stare decisis,” at least to the extent of our 
own adjudications. ' 

Again, we ought to have been admonished by the painful 
embarrassments which are constantly experienced by the 
English Chancery, in the application of the doctrine as it 
seems to have obtained there, of the importance, in setting 
out upon our judicial career as a State, of placing the law 
upon the immutable basis of correct principle. 

But had we no other apology for this seeming disregard 
of precedent, the delicate relation which as men we bear 
to the very interesting class of society, who are more par- 
ticularly interested in the question, ought to afford a suffi- 
cient motive. It would be monstrous indeed, that when 
upon every other subject that affects the interests of men, 
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the law is continually changing to meet the progress of 
advancing civilization, upon this the most interesting of 
all subjects, and in reference too to a class of society who 
have kept even pace with the utmost progress of the age, 
it should be decreed to be as fixed and unalterable as is 
“the law of the Medes and Persians.” Without intending 
to question the gallantry of the old English Chancellors, | 
may venture to assert that the sentiment that “it was 
against common right that the wife should have a separate 
property from her husband, and therefore all reasonable intend- 
ments were to be admitted against her,” would scarcely find a 
response at the present day; and yet such is the reported 
language of Lord Macclesfield, in 2. P. W. 82., and Lord 
Talbot seems to have been eqally exacting with reference 
to the ladies of his day, for in one of the cases cecided by 
him, (3 P. W. 355,) he is made to declare “that though the 
husband settles an annuity in trust fur his wife’s separate 
use, yet if he provide her with clothes and other necessaries 
it will for the time be a bar to any demand for arrears.” 
Chancellor Kent, with his probing scrutiny, seems to have 
penetrated the true secret of this doctrine as it obtained in 
the English Courts, and intimates quite strongly that it 
might have originated and found its sanction in the spirit 
of the age. He remarks, (3 John: Ch. R. 92) “Such strong 
aversion to the wife’s independent enjoyment of her sepa- 
rate estate, manifested so early in the history of the cases, 
may have given a permanent tone and color to the doctrine 
of the Court ; and perhaps the language of these cases will 
not now be thought to be founded in equity and justice.” 


The fundamental error of the reasoning upon which the 
English doctrine is based, consists in the assumption that 
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the settlement to the use of the feme covert, carries with it 
all the incidents of absolute ownership, of which the jus 
disponendi is the most prominent. Vide Fettiplace vs. 
Gorges—1 Vesy, Jr., 46. This assumption with respect to 
ownership, is clearly without any good foundation, when 
sought to be applied to the rights, powers and capacities of 
married women; for being purely a doctrine of the com- 
mon law, it can by no principle of sound logic be made to 
bear upon a class, who by the canons of that very system 
are placed under disabilities as to ownership. Again, where 
there are trustees appointed to protect the trusts, it is very 
clear that the Jegal title to the property resides in the 
trustee, and in no one else; how then can the cestui que 
trust assume to convey that legal title, when she has only 
an equitable interest. And yet to sustain the principle 
of the English cases, it would seem that she must have the 
capacity to convey the legal title, for this is one of the 
“incidents of ownership.” Now, in the case supposed, 
viz: where there is the intérvention of a trustee, can she 
convey the legal title—can she convey that which she does 
not possess? And yet without the conveyance of the legal 
title, there is no full exercise of the jus disponendi, and 
consequently the reasoning must fail upon every principle 
of sound logic. But to demonstrate more conclusively the 


fallacy of this doctrine when tested by a practical illustra- 
tion, let us suppose the feme covert (being by the terms of 
the deed of settlement a cestui que trust) exercises to the 
full extent her jus disponendi, what interest has the pur- 
chaser obtained? Evidently only such as resided in her at 
the. time of the sale, viz: an equitable interest, and the 
legal title remains undisturbed. But a complete title must 
52 
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embrace both the legal and equitable interest; and yet 
such a defective disposition as this, is assumed to be the 
practical enjoyment of one of the principle incidents of 
property.. If any further argument were necessary to es- 
tablish the fallacy and utter unsoundness of the position, I 
think it may be found in the painful embarrassments that 
have constantly met the English Chancery Courts at every 
step that they have taken to give it a practical application. 
It may be truly said that the practical application of this 
doctrine has been made amidst the wailings and lamenta- 
tions of the English Chancellors, from the time of Lord 
Thurlow to the present day. 

The foregoing reasoning is equally applicable to the 
case where there is, by the terms of the deed, no interven- 
tion of a trustee, but the property is made to vest wholly 
and directly in the feme covert for her separate use. For 
even those Courts which have most strenuously sustained 
the English doctrine, all (with a solitary exception so far 
as I am advised) admit that the appointment of a trustee 
is not indispensable to sustain the trusts for the separate 
use of the wife, but that where the appointment has been 
omitted in the deed of settlement, the husband will be con- 
verted into a trustee, pro hac vice. Bennett vs. Davis, 2 P. 
W. 316; Parker vs. Brook, 9 Vesy 583; Rich vs. Cockell, 
9 Vesy 369; 2 Story’s Eq. Ju., $1380. 

Lord Brougham in Murry vs. Barlee (3 My. and K. 209) 
observes as follows: “That at law, a feme covert cannot 
in any way be sued even for necessaries, is certain. Bind 
herself or her husband by specialty, she cannot ; and al. 
though living with him and not allowed necessaries, or 


‘apart from him, whether on an insufficient allowance or 

















ADJOURNED T, AT TALLAHASSEE, 1855. 411 
oe 








Maiben. et. al. vs. Bobe.—Dissenting Opinion. 


an unpaid allowance, she may so bind him that those who 
furnish her with subsistence may sue him, yet even in re- 
spect of these, she herself is free from all suit. This is 
her position of disability or immunity at law, and this is 
now clearly settled. Her separate existence is not con- 
templated—it is merged by the coverture in that of the , 
husband, and she is no more recognized than is the cestui 
que trust, or the mortgagor; the legal estate which is the 
only interest the law recognizes, being in others. But in 
equity, the case is wholly different. Her separate exist- 
ence both as it regards her liabilities and her rights, is 
here abundantly acknowledged—not indeed that her person 
can be made liable, but her property may.” His Lordship 
goes on further to say: “In all these cases I take the foun- 
dation of the doctrine to be this: the wife has a separate 
estate, subject to her own control, and exempt from all 
other interference or authority. If she cannot affect it no 
one can, and the very object of the settlement which vests 
it in her exclusively, is to enable her to deal with it as if 
she were discovert.” 

With the utmost respect for, and deference to the opinion 
of this eminent jurist, | cannot but think that he has fallen 
into two very manifest errors in regard to this subject. It 
certainly cannot be insisted with any show of truth, that 
the “object” of these settlements to the separate use of 
the wife, is to give her the uncontrolled disposal of the 
subject matter of the settlement. I should rather incline 
to the opinion, that the real object is such as is generally 
expressed on the face of the settlement, viz: the enjoyment 
of the use. But this certainly does not imply the right to 
part with or dispose of the property so settled. The en- 
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joyment of the use may clearly exist without the right of 
disposal. His Lordship seems to base his argument upon 
the further assumption, that because these settlements are 
the creatures exclusively of equity, therefore the common 
law disabilities of the wife are removed, and that she is 
restored to all the powers and capacities of a feme sole ; 
but I confess that ] am unable to perceive the legitimacy 
of the deduction. 

Upon every principle of sound logic, enlightened policy 
and strict justice, I am of the opinion that in the converse 
of the position assumed by the majority of the English 
cases, (which position has been adopted by the majority of 
this Court in the present case,) is to be found the correct 
doctrine in regard to this subject. While they assume that 
a married woman in respect to her separate estate is to be 
regarded as a feme sole, with the absolute dominion or 
power of disposal over it, except in so far as that power 
may be restrained by the terms of the deed or will under 
which she became entitled to it, I hold that she has no 
power to sell or dispose of her separate estate, but what 
is specially given to her by the very terms of the instru- 
ment under which she claims. 

In arriving at this conclusion I feel that I but consult the 
true interests of her who occupies in society a position no 
less interesting than responsible—the wife and mother. So 
far from curtailing her rights, I desire but to add to them» 
by shielding her from the improvidence and not unfre- 
quently the brutality of the sterner sex. By the adoption 
of this rule, we would give to marriage settlements their 
true character, and make them what they were intended to 
be—a protection against the undue influence of the hus- 
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band, and asure guaranty for the comfortable maintenance 
of the wife. 

It is insisted, however, by the majority of the Court, that 
our recent legislation in regard to the property of married 
women indicates very clearly the tendency of the legisla- 
tive mind in favor of the adoption of the English doctrine. 
That the effect and tendency of the act usually denomina- 
ted the “Married Woman’s Law,” is to free the property 
of the wife from the shackels which had been thrown 
around it by the canons of the common law, by giving her 
the right, with the concurrence of her husband, to dispose 
of it absolutely ; and that this is demanded by the com- 
mercial spirit of the age. 

With all proper respect for the superior intelligence of 
my associates, I am constrained to differ from them, both 
as regards the indications of the legislative mind and the 
practical effect of the act itself. It does not admit of a 
doubt, that the prime object of that act was to secure to 
the wife the title to her personal property. At common 
law, the personal estate of the wife, vested absolutely in 
the husband, and became subject to his control and dispo- 
sal; and the statute was necessary to obviate and prevent 
that result, and to secure the legal title and the enjoyment 
of the property to the wife. This was the whole object 
and intention of the legislature in making that enactment. 
Nor is the practical effect of the statute such as the ma- 
jority of the Court seem to suppose it to be. So far from 
relieving the disposal of the property from embarrassment, 
it but adds to that embarrassment, by requiring the concur- 
rence of two minds, where only one was before necessary. 
For as by the common law, the personal estate of the wife 
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vested absolutely in the husband jure mariti,he might 
therefore dispose of it at his mere will and pleasure, inde- 
pendent of her wishes; but now by the statute, the title to 
the property being secured to the wife, the statute pro- 
vides that no disposition shall be made of it, but by the 
joint act and concurrence of the two. 

If it be the intention of the Court to apply the argument 
to property situated as this is, viz: property settled by 
deed or will to the separate use of the wife, | will only re- 
mark, that it is by no means clear that the provisions of 
the act were intended to reach that class of estates. The 
stipulations of the trusts contained in the settlement would 
certainly prevail, independent of the provisions of the 
statute. Indeed, if any deductions applicable to this dis- 
cussion are to be drawn from the spirit of the act, it seems 
to me that Iam strongly sustained in the view which | 
have taken of the law on this subject. It is admitted by 
all of the English Chancellors who have discussed this 
subject that the doctrine which I advocate, affords the 
more ample protection to the rights of the wife, and the 
statute certainly gives her rights, which she did not pos- 
sess at common law, by protecting her personal property 
against the marital rights of the husband. 

It may with some show of plausibility be replied, that 
the benificent arm of Equity is ever prompt to protect the 
weaker from the improper influences of the stronger; but 
there are many considerations why a resort to this source 
of protection, should be avoided, if possible. In the first 
place, the very act of applying to a Court of Equity for the 
redress of her grievances, is well calculated to engender 
discord and strife in the domestic circle, which not un- 
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frequently result in the entire disruption of the connubial 
' tie. But even should resort be had to the protection of the 
Court, how and by what means shall the unfortunate wife, 
establish her allegations of the exercise of undue influence 
on the part of the hushand? What witness is to be found 
sufficiently acquainted with the private relations of the 
parties, to be able to drag from its secret recesses the re- 
quired evidence ? 

The case of Grigsby vs. Cox (1 Vesey 517) furnishes a 
strong and melancholy illustration of the views which I 
am now endeavoring to enforce, and should admonish us 
of the danger of adopting the doctrine of the English cases» 
which allows the wife, the full dominion over her separate 
estate. In that case there was a marriage settlement of 
an estate, in trust for the wife, to receive the rents and 
profits for her separate use, and as she should direct and 
appoint. There was no form of appointment mentioned. 
She by deed of appointment sold a part of the estate, with- 
out consulting her trustee, and with the concurrence of her 
husband. The answer of the wife in that case (vide Belt’s 
Supplement 218) averred that she had executed the deeds, 
under the threats and compulsion of the husband; but the 
answer was unsupported by proof, and Lord Hardwicke 
held the purchase to be valid, and the consent of the trus- 
tees nut necessary. 

But itis not alone against the brutal threats of an un- 
feeling husband, that the wife is to be protected. The dan- 
ger more freqnently arises from the love, affection and mu- 
tual confidence, which ought always to characterize that 
delicate relation. To her who has been willing to aban- 
don the cherished home of her childhood, the loved scenes 
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of joyous youth, the sacred associations of friends and re- 
lations, the warm embraces of father and mother, to 
cleave to the object of her heart’s devotion, the sacrifice 
of property, interposes but a feeble barrier to a compliance 
with his behests; and thus the holiest impulses of her 
generous and confiding heart, are often converted into the 
deadliest foe to her domestic peace. In obedience to these 
generous impulses, she consents to strip herself of the com- 
fortable support, provided by the provident solicitude of an 
affectionate parent, and is thrown wiih the pledges of 
connubial love, a hopeless pensioner upon the cold charity 
of the world. Doomed to a life of penury and want, she 
lingers out a miserable existence, which is to terminate 
only in crushed pride and blasted hopes! Itis against 
consequences like these that I would interpose the barrier 
of the law; and I think that the object can be attained, 
only by leaving the power and capacity of the married 
woman, in respect to her separate estate, precisely where 
the common law in its wise benificence has placed it, ina- 
bility to bind herself by contract. 


Nor amI without authority of the very highest charac- 
ter to sanction the view which I have felt myself con- 
strained to take inregard to this very interesting subject. 
Such has been the established doctrine, from an early 
date, in two of the oldest and most respectable States of 
the Confederacy; South Carolina and Pennsylvania, and 
such too is the current of decisions in Tennessee and Mis- 
‘sissippi. Indeed, it is asserted, by Chancellor Kent 
(vide 2 Kent’s Com. 165, note a) that this may now 
be considered as the sound and prevalent American doc- 
trine, and contra-distinguished from that of the English 
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Courts; and in this assertion he is sustained by the very 
able Editors of White & Tudor’s Leading cases in Equity, 
Vide Vol. 1 p. 405. This doctrine was first authoritatively 
announced to be the law in South Carolina, in the case of 
Ewing vs. Smith, (3 Dess. Eq. R. 417) and it has been 
strictly followed ever since, in that State. Chancellor 
Harper in allusion to that case (vide Reid. vs. Lamar 1 
Strobh. Eq. R. 37) says: “If any thing can be considered 
as settled, it is the settled law of this state, that when pro- 
perty is given or settled to theseparate use of a married wo- 
man, she has no power to charge, encumber or dispose of 
it, unless in so far as power to do so has been conferred on 
her by the instrument creating her estate, which power 
must be strictly pursued, in contradistinction to many Eng- 
lish cases, in which it has been held that she is a feme sole 
with respect to her separate property, and may charge and 
dispose of itas she pleases, unless in so far as she is ex- 
pressly restricted by the instrument. This has been the 
settled law since the decision in Ewing vs. Smith, followed 
by a great number of cases decided in conformity to it, for 
a period of more than thirty years, and without any deci- 
sion impugning or conflicing with it.” 

In the case of Lyne’s Executor vs. Crouse et. al. (1 Barr 
R. 114) decided by the Supreme Court of Pennsylvania, 
the Court remarked as follows: “In Lancaster vs. Dolan, 
1 Rawle, it is laid down as the rule, that a married wo- 
man has no power but what is expressly given. In the 
case of Thomas vs. Folwell 2 Wharton, this rule is recog- 
nized as the settled law in Pennsylvania: That a married 
woman is to be deemed to possess no power in respect to 
her separate estate, but what is positively given or re- 
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served for her by the instrument creating such estate. 
Several other decisions of a later date recognise this doc- 
trine. So, that whatever may be the law in other states, 
or in England, we must take the rule here indicated with 
so much conformity, as the law of this State; besides, this 
rule has the merit of substantial justice to support 
it.” 

This doctrine has been very elaborately discussed in the 
Supreme Court of the State of Tennessee and with the 
same result. In the case of Morgan vs. Elam, (4 Yerger 
R., 434,) Whyte, J., remarked in deliving his opinion: “I 
must confess that after the best examination that my very 
slender abilities permit, if it were necessary by the facts of 
the present case, to express an opinion decisively on this 
much controverted subject, I at present would say, that 
upon the principles upon which the doctrine is professed 
to be founded, and even upon the principle assigned in the 
cases, favoring the enlarged powers of the feme covert, as 
the ground of such determination, according to my under- 
standing of them, but above all, from the very moving 
cause and design of a settlement upon a femme covert, her 
restricted powers as laid down in the settlement itself, 
ought, according to the plain intent therein and thereby ex- 
pressed, to give the rule, and measure its extent ; rejecting 
the subtleties of wiredrawn though able disquisition, and 
the entanglement of disputation, enquiry and investiga- 
tion.” 

Green J., in his opinion delivered in the same case, re- 
marks: “I regard this question as being unsettled in this 
country, and this Court is under no obligation from a con- 
current course of legal adjudication, to sacrific principle to 
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precedent.” In allusion tothe argument used by Judge 
Platt, in his opinion in the case of Jacques vs. the Metho- 
dists Episcopal Church, (17 John. R., 548,) to the effect, 
that it is for the interest of society that the common law 
rule, that the husband becomes owner of all the wife’s per- 
sonal estate should prevail, and that therefore, it is best 
that such rule of construction should be adopted, as will 
enable the husband by the consent of his wife, to possess 
himself of her estate, His Honor denounced itin the strong- 
est and most indignant language. “This argument,” (says 
he,) “is as defective in morals, as it is in sound legal "prin- 
ciple. It defeats the prudent foresight of the settler, by 
enabling the husband and the wife to make a disposition of 
the estate, which the deed wasspecially intended to prevent; 
and atthe same time it holds out an inducement of the 
strongest character for the husband to use undue means to 
obtain for himself his wife’s estate” In commenting up- 
on the various influences which may be brought to bear 
upon the wife, he exhibits the dangerous character of the 
English doctrine, in language as beautiful and chaste as 
it is just.and true. “Surely, he remarks, a just regard for 
the morals of society and an honest fulfillment of the in- 
tention of the grantor, alike demand that the powers of a 
married woman over her separate estate, shall not extend ° 
beyond the plain meaning of the deed creating the estate.” 
The result of his investigationsin regard to this subject, is 
couched in the following language: “As by the common 
law rule, the existence ofthe wife is suspended during 
coverture, and she is rendered incapable of making any 
contract, it would seem tofollow that when separate rights 
and distinct powers are conferred on her by a deed of mar- 
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riage settlement, that such deed should beso construed as 
to give her none of the powers of a feme sole, other than 
those expressly conferred by it.” Catron, C. J., also concur- 
red with Whyte and Green, remarking, “ what the English 
doctrine is on the subject, it is diffiult to ascertain. The 
decisions are soconfused and repugnant, that Lord Eldon’s 
compiaint in Sperling vs. Rochfort, is most true, that upon 
all the cases taken together, it is utterly impossible to know 
the result.” 

The doctrine as thus announced, was emphatically ap- 
proved inthe subsequent case of Litton vs. Baldwin. (8 
Humph. R., 209.) 

But it is asserted by the C. J. in the opinion delivered in 
this case, that the case of Morgan vs. Elam and Litton 
vs. Baldwin, have been overruled by the subsequent case 
of Powell vs. Powell, (9 Humph. R. 477,) and that the 
Euglish doctrine now prevails in the State of Tennessee. 
This, in my opinion, is mere assumption. It is only neces- 
sary to refer to the case of Powell vs. Powell to perceive 
that the question now under discussion did not arise, even 
incidentally; and the loose remarks of Turley J. in appro- 
bation of the English doctrine, must be considered in the 
light of mere dicta,and by no means entitled to the im- 

- portance sought to be given to them. He does not refer, 
or even allude to either of these cases, but bases his re- 
marks exclusively upon the doctrine as announced in Pea- 
cock vs. Monk and Hulme vs. Tenant. The fact is, that 
His Honor seems tu have been either ignorant of, or had 
forgotten the fact, that the point had ever been decided by 
the Supreme Court of his State. His remarks were evi- 
dently the result of inadvertence. It would indeed be a 
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case unheard of, that so important a doctrine should be 
deemed to have been overruled, when the cases establish- 
ing it were not even alluded to. The only questions arising 
in the case of Powell vs. Powell, and the only ones which the 
Court pretended to decide were, whether a direct convey- 
ance from husband to wife, made upon a valuable consid- 
eration, would be sustained in equity, and whether the 
relinquishment by the wife of her right of dower in real 
estate, amounted to such a valuable consideration. Both 
of these questions were decided in the affirmative, and 
that is the entire sum and substance of that case. I haz- 
ard nothing in asserting that the doctrine contained in the 
. case of Morgan vs. Elam, has been the settled law of the 
State of Tennessee from the date of that case to the pres- 
ent time. 

The same doctrine was held in the Supreme Court of 
the State of Mississippi in the case of Doty et al vs. 
Mitchell, (9 S. and M. 435,) and referred to and affirmed in 
the subsequent case of Montgomery vs. the Agricultural 
Bank (10 S. and M. 566). 

Whether any of the other States of the Confederacy 
have adopted this view of the law, I have been unable to 
ascertain, not having had sufficient access to the reports of 
their decisions to be able to determine. 

I do not feel that I should be justified in dismissing this 
subject without a more special reference to the very able 
and lucid opinion of Chancellor Kent, delivered in the case 
of the M. E. Church vs. Jacques. It is true that this case 
was overruled on appeal to the Court of Errors of New 
York; and while it can be of no authority in that State, 
yet it will not fail to commend itself to our most respectful 
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consideration, a as s well from the high character of its author, 
as from the criticai analysis, the broad and expansive 
views, and the logical argument with which the opinion 
itself abounds. As a contribution to legal science, it may 
well rank amongst its proudest trophies. The opinions of 
such a man are surely entitled to the utmost consideration, 
and I may therefore be pardoned for citing, somewhat at 
' length, his remarks with respect to the result of his investi- 
gations into this very interesting question: “I apprehend,” 
says he, “we may conclude (though I certainly do it with 
unfeigned diffidence, considering how great talents and 
learning, by a succession of distinguished men, have been 
exhausted upon the subject,) that the English decisions 
are so floating and contradictory as to leave us the liberty 
of adopting the true principle of these settlements. In- 
stead of holding that the wife is a feme sole to all intents 
and purposes as to her separate property, she ought only 
to be deemed a feme sole sub modo, or to the extent of the 
power clearly given by the settlement. Instead of main- 
taining that she has an absolute power of disposition unless 
specially restrained by the instrument, the converse of the 
proposition would be more correct, that she has no power 
but what is specially given, and to be exercised only in 


the mode prescribed, if any such there be. Her incapacity 
is general, and the exception is to be taken strictly and to 
be shown in every case, because it is against the general 
policy and immemorial doctrine of law. These very set- 
tlements are intended to protect her weakness against her 
husband’s power. and her maintenance against his dissipa- 
tion, It is a protection which the Court allows her to 
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assume, and her friends to give, and it ought not to be ren- 
dered illusory.” 

Applying the doctrine to be extracted from the foregoing 
views to this case, and I am at a loss to conceive upon 
what principle the decree of the Court below can be sus- 
tained. It is true that in most of the cases referred to in 
support of my position, the particular question involved 
was as to the power of the wife, in seeking to dispose of 
her estate, to adopt any other mode than the one specially 
designated in the deed of settlement. In this case, how- 
ever, the deed prescribes no particular mode, nor does it 
in terms give any power of sale. It simply conveys the 
property to the wife, and to the heirs of her body, coupled 
with the stipulation that it is “not to be subject to the con- 
trol, or debts, or contracts of her husband.” The Court, in 
their argument, admit that the deed creates a separate es- 
tate for the wife, but assume that it is not within the prin- 
ciple of the American cases which I have referred to, and 
in support of that assumption, cite a casual and vague re- 
mark of Chancellor Kent upon this subject. 1am willing 
to submit the interpretation of that remark to any candid 
mind, and if it does not demonstrate pretty conclusively 
the inclination of the Chancellor to apply the doctrine to a 
case even of this kind, I will freely yield the argument. 
Upon the principle assumed in all of the American cases 
which I have cited, I am constrained to hold, that where 
the deed of settlement contains no power of disposal, the 
jus disponendi cannot be exercised by the wife, at least so 
as to take effect during her life, and that her interest in 
the property is restricted tothe use merely. The case from 
1 Barr is one in which there was no particular mode of 
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disposition prescribed, and is in all respects similar to the 
case before us. It is worthy of note that none of the Amer- 
ican cases which profess to adhere to the English doctrine 
upon this subject, have had the boldness, to carry it out to 
its legitimate results, when called upon to give it a practi- 
cal application. However wrong in principle the English 
Courts may have been, it must be admitted that they have 
preserved the virtue. of consistency. Holding as they do to 
the enlarged and unrestricted powers and capacities of the 
wife, they permit her not only to alienate but also to charge 
her separate estate, to any extent that she may desire. 
This is the current doctrine of those Courts. 

The American Courts, however, are placed in this awk- 
ward dilemma. While they profess to look upon the wife, 
in respect to her separate estate, as discovert, and invested 
with ail the rights and capacities of a feme sole, for the 
purpose of alienating her property, they yet shrink from 
permitting her to charge it, by her general engagements.— 
In other words, they accord to her absolutely the right to 
alienate—part with and destroy the entire estate, but she 
may not be permitted to do an act, which by possibility 
might deprive her of a portion of it. A doctrine which in- 
volves an inconsistency so glaring, cannot command my 
respect, and therefore will not receive my sanction. 

In closing my observations upon this branch of the case, 
I may be permitted to remark with reference to the prece- 
dents cited and relied upon by the majority of the Court, 
that while age lends to truth a beauty and dignity, no ac- 
cumulation of years can ever sanctify error. Influenced by 
this principle, the enlightened jurists of South Carolina, 
Pennsylvania, Tennessee and Mississippi, supported by the 
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approval of the great American Chancellor, have boldly 
repudiated the English doctrine, and 1 am content to be 
ranked as an humble follower of such worthy lea- 
ders. 

In my observations upon the special point presented by 
this case, it will be perceived that I have left untouched 
many of the incidental questions which may arise out of 
this very delicate subject, such as the right to charge the 
separate estate of the wife for necessaries furnished for her 
use, or for expenses incurred for the benefit of the estate 
itself, and how and under what circumstances, such char- 
ges will be allowed to be made. Alsothe power of the 
Court of Equity to alter or change the nature of the proper- 
ty, upon the application of the parties interested therein, 
and many others which might be readily suggested. ~ In- 
deed, the question as to the charging of the separate es- 
tate, for necessaries and outlays, has already been adjudica- 
ted by this Court in the case of “ Administrator of Smith 
vs. Poythress,” (2 Florida R., 92,) and the right is placed 
upon grounds which I fully approve of, and which are not © 
at all in conflict with the general position which I have as- 
sumed in this case. 

There is no conflict between the majority of the Court 
and myself, as to whether this deed created a separate es- 
tate for the wife. It is admitted that it did, and it might 
therefore be deemed out of place, were I to indulge in 
any lengthened observations upon this point. I shall con- 
tent myself by briefly remarking that there isa great di- 
versity of opinion in the reported cases, as to what partic. 
ular words will create a separate estate for the wife, but 
they all seem to concur in the adoption of this rule, that 
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where by the terms of the deed or settlement, the intention 
to exclude the marital rights of the husband, is clearly ex- 
pressed or can be reasonably implied in such a case, a trust 
for the wife will be declared. No particular form of words 
is essential ; the intention to exclude the legal rightsof the 
husband, is all that is required to be shown. Clancy’s 
Hus. and Wife, 262; 2 Bright’s Hus. and Wife, 211; 2 
Story’s Eq. Jur., § 1381. 

It was further insisted by the majority of the Court, that 
as the settlement upon the wife was executed in the State 
of Alabama, (the then residence’of the husband and wife,) 
where, it is assumed, the English doctrine prevails as the 
law of the land, the doctrine of ex loci contractus would 
operate, and consequently the wife enjoyed the right to 
deal . with the property as a feme sole, notwithstanding her 
subsequent removal into this State. There are two objec- 
tions to this argument. In the first place 1am not satisfied 
that the Court is correct as to the law of Alabama. It is 
stated in the American notes on “White and Tudor’s Lead- 
ing cases in Equity,” (Vol. 1., p. 411,) that in the State of 
Alabama, some of the earlier cases inclined toward the 
English doctrine, and reference is specially made to Forest, 
et. al. vs. Robinson, Executor, 4 Porter, 44, and to Saddler 
and Wife vs. Houston and Gillespie. Ibid, 208. 1 have care- 
fully examined the two cases referred to, and find that the 
broad question as made in this case, did not arise in either 
of them. In both of those ¢ases, the application was on 
the part of a creditor to charge the separate estate, for the 
payment of a debt of the wife. What issaid in those cases 
therefore, with respect tothe general doctrine, must be, 
viewed as mere dicta. I have also examined all of the Al- 
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abama cases, from the first that was ever decided in the 
State, down to 6 Alabama Reports, and have found not one 
in which the point was expressly ruled. The case from 
17 Alabama, is clearly not in point. In that casethe deed 
of settlement provided that the wife should have “ the com- 
plete control of the property,as though the marriage had 
never taken place.” A stipulation evidently in favor of the 
right of alienation. But even admitting the prevalence of 
the English doctrinein that State, yet the argument is whol- 
ly inapplicable to the case before us. It is not the Ala- 
bama contract between Tate, the settler, and Mrs. Shome, 
the beneficiary, that we are now called upon to adjudicate, 
The contract that we have to deal with, is the Florida 
contract, made between the beneficiary of the settlement 
and Bobe, the purchaser of the slaves. It would certainly 
be extending the doctrine of ex loci contractus, toa most 
unreasonable lenght, to apply it to the circumstances of ;this 
case, as is sought to be done by the majority of the Court. 
The argument, though at the first blush, somewhat spe- 
ious, will upon examination, be found to be wholly untena- 
ble. 

From the view which I have taken of the law of this 
case, it might seem unnecessary that I should refer to the 
testimony contained in the record, but inasmuch as the 
Court has assumed to base its judgment, in part upon the 
evidence, I may be permitted very briefly to refer to it. 
From the cursory examination which I have given to it, I 
am far from being fully satisfied, that there is that conclu- 
siveness in it, which ought always to be required, when- 
ever it is attempted to establish the fact of dealing against 
a married momen. The evidence in this case very clearly 
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shows that, in the negotiation of the sale of the slaves, the 
wife had noparticipancy. She was never consulted by 
the purchaser, either as to her desire to sell, or in regard 
to the price to be paid, but the whole evidence conclusive- 
ly shows that he dealt with the husband, as though he 
were the absolute owner of the property. I would not be 
understvod as desiring to lay down any definite rule upon 
the subject, as each case must be made to depend upon its 
attendant circumstances, but I will say that where a feme 
covert is specially empowered to contract, a Court of Equi- 
ty ought always to look with a jealous eye upon her deal- 
ings, with a view to protect her from the operation of im- 
proper influences. And especially ought this to be so, 
whenever, as in this case, the party purchasing has full 
knowledge of the extent of the wife’s interest in the pro- 
perty. 

Ifl have exceeded the limits usually assigned to a dis- 
senting opinion, my apology may be found first, in the in- 
trinsic importance of the questions involved, and secondly, 
in the fact that the chief point in this case, has never be- 
fore been brought under judicial investigation in this 
State. 

Iam clearly of the opinion that the decre of the Circuit 
Court ought to have been reversed and the bill ordered to 
be dismissed, 

Upon a full review of the whole case, my mind 
has arrived at the following conclusions, as applicable 
thereto : 

1st. The appointment of a Trustee, is not indispensable 
to sustain a trust for the separate use of the wife, but 
_ where in a deed of settlement, the appointment has been 
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omitted, the bischasedl will be converted into a trustee pro 
hac vice. 

2nd. A married woman has no power to sell or dispose 
of her estate which has been settled upon her for her sepa- 
rate use, but what is specially given to her, by the 
very terms of the instrument, under which she claims. 

3rd. Where the deed of settlement contains no power of 
disposal, the jus desponendi connot be exercised by her, at 
least so as to take effect in her life-time, her interest 
in the property being restricted to the use merely. 

4th. Where by the terms of the deed or settlement, the 
intention to exclude the marital rights of the' husband, is 
clearly expressed, or can be reasonably implied, in such a 
case, a trust for the wife will be declared. No particular 
form of words is essential, the intention to exclude the legal 
rights of the husband is all that is required to be 
shown. 

5th. In cases where the feme covert is specially empow- 
ered to contract, a Court of Equity will always look with 
a jealous eye upon her dealings, with the view to protect 
her from the operation of improper influences. 
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Joun P. Sanperson, Arreviant, vs. Evizasers S. L. Jones, 
Trustee, &c., Mary M. E. Harrison er av, Aprevees. 

1. Where a marriage settlément is made by husband and wife in trust to the 
use and behoof of husband and wife during their natural lives, it is by 
no means clear that a separate estate is created for the wife. 

@. The husband is entitled during his life to the income of property settled 
upon himself and wife jointly, as a compensation for his liability to-maintain 
her; he is entitled to the whole of the profits of the trust estate when sup- 
porting the expenses of the household. 

%. The right of alienation is incident to the ownership of property, and a re- 
striction supposes incapacity, and is inapplicable to the case of a man. 

4. Trusts are alienable, and a husband may sell and dispose of his life interest 
in such property. 

5. A sale of personal property by a husband, under a marriage settlement as 
aforesaid, held good as toa daughter to the extent of the interest of the 
father, especially where there is no allegation that the husband has not prop- 

to maintain the wife, and does not maintain her. 

6. deeree of the Court in favor of the husband of the daughter against the 


” . fathér atid grantor in the settlement, settled as aforesaid, conclusive as to his 


% interest, right of possession and power of alienation. 





M the remainder-men, the children provided for after the termination of the 
life estate, have a fear that the property is in danger of being diverted and 
equandered, and they have such interest against the purchaser f om the 
father, their remedy is by bill quia timet. 

_ Appeal from a decree of the Circuit Court for Duval 
eounty. 

The bill in this case was filed by Elizabeth S. L. Jones, 
as Trustee, &c., under the marriage settlement hereinafter 
set forth, 4nd Mary M. E. Harrison, wife ef Robert Harri- 

-rison; Senior, by her next friend, Charles P. Cooper, who 
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claims as cestui que trust under said settlement, and Robert 
Harrison, Junior, and others, children of said Robert Har- 
rison and Mary M. E. Harrison, who claim as remainder- 
men under said settlement, complainants against Robert 
Harrison, Sr., and John P. Sanderson. 

In the year 1813, in anticipation of a marriage between 
said Robert Harrison, Senior, and said Mary M. E. Wa&rri- 
son, then Mary M. E. Cooper, a deed of marriage settle- 
ment Was executed by said Harrison and said Mary and 
the trustees therein named, of which the following is a 
copy: 

Georgia :— 

This indenture, tripartite, made the ninth day of June, 
in the year of our Lord one thousand eight hundred and 
thirteen, andof American independence the thirty-eighth, 
between Robert Harrison, Esq., of the first, Mary Magda- 
lene Cooper, (spinister) of the county of Mcintosh, the 
daughter of Col. John Cooper, of said County and State, of 
the second part, and Samuel Harrison, Jr., James Nephew, 
of the county of McIntosh, and William Anderson and Jo- 
seph Jones, of the county of Liberty, Esquires, of the third 
part. Whereas, by God’s permission, a marriage is intend- 
ed to be had and solemnized by and between the said Robert 
Harrison and.Mary Magdalene Cooper. Now, this inden- 
ture witnesseth that in consideration of the said intended 
marriage and for securing and providing a maintenance — 
and support for the said Mary Magdalene Cooper in case 
of casualties ; also, in consideration of the sum of one dol- 
lar to him, the said Robert Harrison, in hand, well and 
truly paid at and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, 
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Hath, and by these presents doth bargain, sell, convey, 
assign, transfer and set over unto the said Samuel Harri- 
son, James Nephew, William Anderson and Joseph Jones, 
and the survivor of them and to the heirs, executors and 
administrators of such survivor, all those certain sixteen 
Negro Slaves named as follows: Esau, Lydia and her child 

_Mawy Tom, Alexander, Abraham, Drummond, Jacob, Boat- 

“Swain, Stephen and Prince, Patty and her two children 

James and Sarah, Henry and Flood, with the issue and in- 

crease of the females. 

To have and to hold all and every the said Negro Slaves 
as named, with the issue and increase of the females unto 
them, the said Samuel Harrison, James Nephew, William 
Anderson and Joseph Jones, and the survivors of them, 
their heirs, executors or administrators: Whereas to and 
for the uses, intents and purposes hereinafier mentioned, 
expressed and declared of, for or touching or concerning 
the same or any part. thereof, and to and for no other use, 
intent or purpose whatsoever; that is to say, whereas, for 
the use and benefit and behoof of the said Robert Harri- 
son, his heirs and assigns until the said intended marriage 
shall take effect and be solemnized. and from and immedi- 
ately after the solemnization of the said intended marriage, 
to the use and behoof of the said Robert Harrison and 
Mary Magdalene Cooper, his intended wife for and during 
their natural lives, without any manner of waste or im- 
peachment of waste to be had, done, made or committed, 
and after the determination of that estate, to the said Sam- 
uel Harrison, James Nephew, William Anderson and Jo- 
seph Jones, and the survivors and survivor of them in trust 
to and for the following uses, that isto say, to and for the 
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use and benefit and behoof of the child or children of them, 
the said Robert Harrison and Mary Magdalene Cooper, 
his intended wife, share and share alike to them, their heirs 
and assigns, for ever; and after the determination of that 
estate, to the said Samuel Harrison, James Nephew, Wil- 
liam Anderson and Joseph Jones, and the survivors and 
the survivor of them in trust, that is to say, shouldethere 
be no issue living by and between the said Robert Harri- 
son andthe said Mary Magdalene Cooper, his intended wife, 
at the decease of either of them,said Robert Harrison or the 
said Mary Magdalene Cooper, his intended wife, that then 
and in such case the said estate so made over, transferred, 
and assigned in trust as aforesaid, shall go to the longest 
liver, and be to the sole use and be the right and property 
of the survivor, to his or her use, benefit and behoof for- 
ever, anything to the contrary notwithstanding; and where- 
as, the said Mary Magdalene Cooper is and will be well 
and sufficiently entitled of, in and to a certain estate to be 
hereinafter ascertained; now by these presents it is agreed 
upon and fully understood and hereby covenanted by and 
between the parties to these presents, that when such es- 
tate can and may be ascertained, that a schedule of the 
same shall be hereinafter annexed, attested by two or 
more credible witnesses, Which said estate, real or person- 
al, shall be subject to all and every the covenants, condi- 
tions, premises, trusts and limitations, as hereinbefore 
expressed and contained, or that may hereafter be further 
expressed, covenanted, limited and declared, and that the 
said schedule so to be annexed shall be taken and consid- 
ered as part and parcel of this Deed of Settlement, any- 
thing to the contrary notwithstanding ; and by these presents 
55 
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it is agreed upon, fully underutced. par covenanted ta por 
between the said parties to these presents, that the said 
bargained, sold, conveyed, assigned and set over estate or 
estates, with every the rights thereto appertaining or be- 
longing, both as real or personal or otherwise in manner 
and form as aforesaid, that the same, nor shall any part 
or parcel thereof, at any time or times hereafter, be subject 
or liable to the payment of any debt, judgment, execution 
or account, or demand otherwise, now due or owing by 
_ the said Robert Harrison for, or by reason of any matter 
or thing whatsoever, or that may hereafter become due 
owing or be contracted, anything to the contrary notwith- 
standing ; and it is hereby provided, covenanted and agreed 
by and between all the parties to these presents, that it 
shall and may be lawful to and for the said Robert Harri- 
son and Mary Magdalene Cooper, his intended wife, with 
‘the approbation and assent of the said trustees or the survi- 
vors or survivor of them, at any time or times hereafter, 
by any writing or writings under their respective hands, 
and attested by two or more credible witnesses to revoke 
and make void, alter or change all and every of, or any 
of the uses, trusts. or estates hereinbefore limited and de- 
clared of and concerning or touching the premises or any 
part or parcel thereof, anythink herein contained to the 
contrary notwithstanding ; and lastly, the said parties and 
ea and every of them do hereby covenant, grant and 
agree tu and with each other that the present Deed of Set- 
tlement, and every article, matter and thing therein con- 
tained, shall be carried into effect according to the true 
intent and meaning of the same, and according to the most 
natural and obvious construction of the words, and agree- 
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able to what shall appear to hale neon the sense and 
meaning of the parties at the time of executing the same, 
_anything to the contrary notwithstanding. 

“In witness whereof the said parties to these presents have 
hereunto set their hands and seals, the day and year first 
above written, 1813.” 

ROBERT HARRISON, [seal.] 
MARY M. COOPER, [seal.] 
JAMES NEPHEW, [seal.] 
WM. ANDERSON, [seal.] 
JOSEPH JONES, [seal.] 

“Signed, sealed and delivered in presence of 

Joun GIGNITLANT, 

James Pexor. 

Recorded 2d July, 1822. 

JOHN P. BALLARD; Clerk.” 

The marriage anticipated, was shortly after solemnized 
and the parties subsequently removed to Florida whilst the 
latter was a provence of Spain. On the fourth day of Jan- 
uary 1844 the said Robert Harrison senior executed a deed 
of trust for the benefit of Mary E. Sanderson, a daughter 
of the said Robert Harrison senior and Mary M. E. Har- 
rison his wife, who had intermarried with John P. Sander- 
son, of which the following is a copy. 

“This Indenture made and entered into this fourth day of 
January in the year of our Lord one thousand eight hun- 
dred and forty four, by and between Robert Harrison of 
Nassau County and Territory of Florida of the first part, 
and Harrison Starrett of the County and Territory afore- 
said of the second part, Witnesseth thatwhereas the said 
party of the first partin order to guard his daughter Mary 
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E. Sanderson as much as may be against the casualties 
and misfortunes of life, and provide for her a suitable and 
separate maintainance and support, and which will not be | 
subject to the fate of her husband’s misfortunes or enter- 
prises in business, hath proposed for that purpose to convey 
the property hereinafter described, to a trustee to and for 
the separate use of his daughter Mary E. Sanderson, and 
the said Harrison Starret party of the second part having 
consented to act as trustee, andthe said Mary E. Sanderson 
having also consented to the same: Now Therefore to 
carry into effect the said intention and to make the said 
conveyance Effectual in Law.” 

“This Indenture witnesseth thatthe said party of the first 
part in consideration of the sum of ten dollars good and 
lawful money to him in hand paid by the said party of the 
second part, at and before the sealing, and delivery of 
these presents, the receipt whereof is hereby acknowledged 
hath granted, given, bargained, sold, delivered and con- 
firmed unto the said party of the second part, his executors, 
administrators or assigns, all his right title and interest of, 
to or in the Negro Slaves following to wit : 

1. Mitchell, male, aged 35, 4 Edgar male aged 2 
2. Daniel “ « 21, 5 Rodger “ * § 
3 


. Richard “ “* 20, 6 Will . «9 
7. Sarah female, “ 31. 
8. Nancy ©. % 
9. Betsey “ “ 17. 
10. Fanny “ “= 2. 


11. Harriet “ “ 35. 
“To have and to hold the said Negro Slaves all and sin- 
gular, together with the future increase thereof hereby, 
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given, granted, bargained, sold, delivered and confirmed 
unto the said Harrison Starrett, party of the second 
part, his executors administrators and assigns, by as full 
and ample title as the same is owned by the said party of 
the first part, subject nevertheless to the said trusts, limita- 
tions, provisions and restrictions hereinafter contained, 
that is tosay. In trust nevertheless, and these presents 
are upon the express condition that the above described 
property is to be owned and held by the said party of the 
second part, to and for the only proper use, benefit and 
behoof of the said Mary E. Sanderson daughter of the said 
party of the first part, and the heirs of her body. And 
the said Harrison Starrett shall have and hold the said 
above descrided property, for the uses and trusts aforesaid, 
and for none other whatsoever, and upon the further con- 
dition that the said Negro Slaves above given, granted, — 
bargained, sold and conveyed, shall be and remain in the 
possession of the said Mary E. Sanderson, and her heirs 
aforesaid, free and secure from all debts and claims what- 
soeyer, now subsisting, or which may hereafter subsist 
against the said party ofthe first part. And the said party 
of the second part, by these presents for himseif his execu- 
tors, administrators, and assigns acknowledges and accepts, 
ratifies and confirms the aforesaid uses and trusts subject 
to all the condtions, provisions, limitations, and restrictions 
hereinafter expressed, and itis further expressly conditioned 
and agreed by the parties hereunto, that the said Harrison 
Starrett his executors, administrators and assigns shall 
and will at any time or times hereafter sell and convey the 
same, and at the proper expenses of the said Mary E. San- 
derson, or her said heirs, make execute and deliver title or 
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titles to the said property mentioned, or any part or parcel 
of the same, whereon and in the manner and form, and to 
such person or persons as the said Harrison Starrett Trustee 
or his executors, administrators or assigns shall be requested 
or directed to do, by writing under the hands and seals of 
the said party of the first part and Mary E. Sanderson his 
daughter or her aforesaid heirs, and the said Harrison Star- 
rett trustee, his executors, administrators, or assigns, shall 
upon request in manner and form aforesaid, again reinvest 
the money arising from the sale of any of the property 
aforesaid, subject nevertheless in every respect to all the pro- 
visions, uses, trusts, and conditionsas those by him sold and 
conveyed, and the said Robert Harrison, party of the first 
part for himself, his heirs, executors, administratros or as- 
signs, will warrant and defend forever the said given 
granted, sold and conveyed negro Slaves with the future 
increase thereof unto the said Harrison Starrett trustee, his* 
executors, administrators, or assigns for the uses and pur- 
poses aforesaid against all persons whatsoever. 


“Signed sealed and delivered the dayand year first 
above written.” 

In presence of )» ROBERT HARRISON, __ [seal. 

E. Harrison. HARRISON STARRETT. [seal. 

Rost. M. Peassz, 
Rost. Harrison. 

Subsequently to the execution of thisdeed of 1844, Mary E. 
Sanderson, the cestui que trust, thereindied without leaving 
any children, and John P. Sanderson, her husband, became 
administrator of her estate. As such administrator, John 
P. Sanderson filed a bill against Robert Harrison, Sen., 
and H. Starrett, Trustee, under the deed of 1844, for the 
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possession of the slaves therein conveyed. The bill hav- 
ing been taken for confessed for want of answer, it was af- 
terwards decreed that said Robert Harrison, Sen., had no 
right, title or interest in or to the estate of said Mary E. 
Sanderson, deceased, and the possession of the said slaves, 
was directed to be delivered to the said John P. Sander- 
son. 

The bill in this case was filed after the decree aforesaid, 
and it alleges that none of the parties complainant herein, 
were made parties to the bill filed by Sanderson, as afore- 
said; that they had no day in Court, although serious- 
ly prejudiced by said decree, and are consequently not 
bound by the same. Mary M. E. Harrison, claims that un- 
der the deed of marriage settlement of 1813, she has an in- 
terest separate and distinct from her husband, in the pro- 
perty decreed to Sanderson under the deed of trust of 1844, 
of which she could not be divested by the act of her hus- 
band, and asserts that the existence of the deed of 1844, 
was not knowa to her until after the removal of the negroes 
therein attempted to be conveyed, from the plantation in 
Nassau County, where Robert Harrison Sen., and his fam- 
ily resided. 

The bill further charges that of the negroes attempted 
to be conveyed by the deed of trust of 1844, two were of 
those conveyed by the marriage settlement of 1813; six 
were derived to her asan heir at law of her father, and 
included in the trust of 1813; as part of the estate to which 
she is therein declared to be “ well and sufficiently entitled 
to,” and nine were purchased or are descended from these 
purchased, subsequently to the deed of 1813, with the pro- 
ceeds and income of the property therein conveyed. 
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Robert Harrison, Junior, and others, children of the said 
Robert Harrison, Senior, and Mary M. E. Harrison, also 
complainants to the bill, allege that they are entitled to an 
interest in remainder in said property, to take effect after 
the death of their parents, and charge that if the negroes 
are yielded up to Sanderson, under the decree rendered in 
the case against Robert Harrison and Starrett, their rights 
and interests will be jeoparded, if not wholly lost, and ask 
the intervention of the Court to protect their rights in the 
premises. 

Elizabeth S. L. Jones, is the executrix of Joseph Jones, 
the last survivor of the Trustees named in the marriage 
settlement of 1813, and as such claimsto be Trustee un- 
der the said marriage settlement. 

Johv P. Sanderson demurred to the bill of complainant, 
and sets forth the following as causes of demurrer, viz : 

“That the complainant’s said bill (in case the allegations 
thereto were true, which this defendant doth in no wise 
admit,) contains not any manner of equity whereon he 
can ground any decree or give the complainants any relief 
or assistance as against him this defendant. 

“And for further and other causes of demurrer to the 
said complainant’s bill of complaint, this defendant, John P. 
Sanderson, saith that it appears by the marriage settlement 
referred to by complainant’s bill, exhibited A, and which is 
by the said complainants referred to and made a part of 
said bill of complaint, that thé heirs, executors and admin- 
istrators of the said surviving trustee, Joseph Jones are 
necessary parties to said bill, inasmuch as it is therein 
stated that the said Robert Harrison did bargain, sell, con- 
vey, assign, transfer and set over the property mentioned 
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in the marriage settlement, (referred to in said bill as ex- 
hibit A) to Samuel Harrison, James Nephew, William An- 
derson and Joseph Jones, and the survivor of them, and to 
the heirs, executors and administrators of such survivor, 
and that the said complainants have not made the said 
heirs of the said survivor, Joseph Jones, trustee, a party 
to this bill. pay: 

“And for further and other causes of demurrer to the said 
complainant’s bill of complaint, this defendant, John P. 
Sanderson, saith that it appears by the said bill of com- 
plaint, that Elizabeth S. L. Jones became and is trustee in 
the place and stead of the original trustees named in the 
marriage settlement referred to and named in said bill of 
Mary M. E. Harrison, wife of Robert Harrison, Senior, 
and it also appears in and by said bill that the said Eliza- 
beth S. L. Jones, trustee of Mary M. E. Harrison, is joined 
as a complainant with Chas. P. Cooper as next friend of 
the said Mary M. E. Harrison, and that the said Mary M. 
E. Harrison sues not only by the said trustee but by her 
next friend the said Chas. P. Cooper. 

“And for further and other causes of demurrer this defen- 
dant, John P. Sanderson, saith that it appears by the said 
bill the same is exhibited by the said complainants against 
this defendant and one Robert Harrison, Senior, as defen- 
dants thereto, for several distinct matters and causes, in 
many whereof, as appears by the said bill, this defendant 
is in no way interested : 

And for further and other causes of demurrer to the said 
bill of complaint, this defendant saith that it appears by 
the said bill that the same is exhibited against this defen- 
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fendant by the said Mary M. E. Harrison, by her trustee 
and next friend and by Robert Harrison, Junior, in his own 
right and as next friend of Evelyn A. Harrison and Mar- 
ion S. Harrison, as complainants thereto, for several distinct 
matters and causes, in many whereof, as appears by the 
said bill, this defendant is in no way interested, and by 
reason of such distinct.matters the said bill is drawn out 
to a considerable length, and this defendant is compelled 
to take a copy of the whole thereof, and by joining distinct 
matters together which do not depend on each other, the 
proceedings in the progress of the said suit will be intri- 
cate and prolix, and thus this defendant put to unnecessary 
charges and expenses in matters which in no way relate 
to or concern him. 

“Wherefore and for divers and other causes of demurrer 
this defendant demands the judgment of this honorable 
Court.” 

The demurrer being overruled, Sanderson appealed. 

G. W. Cail, Jr., for appellant. 

Philip Fraser and C. P. Cooper for appellees. 

BALTZELL C. J., delivered the opinion of the Court: 

This case depends upon the power of a husband, under 
a marriage settlement, to convey an interest in certain 
slaves, part of the property settled. Robert Harrison, Sr., 
previous to his intermarriage with his present wife, then 
Miss Mary M. Cooper, in connection with his intended 
wife, conveyed to trustees a large number of slaves, his 
own property, and also other property of hers “ in trust to 
the use and behoof of himself and his wife for and during 
their natural lives, and after the determination of that es- 
‘tate, in trust for the use, benefit and behoof of the child or 
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children of them, the said Harrison and wife, share and’ 
share alike to them, their heirs and assigns forever.” This 
was dated 9th June, 1813. 

After the intermarriage of his daughter Mary with John 
Sanderson, he conveyed on the 4th of January, 1844, eleven 
negroes to a trustee for the only proper use, benefit and 
behoof of his said daughter. 

Mrs. Sanderson having died, her husband filed his bill 
asserting title to the property under the conveyance afore- 
said, and by virtue of his’ marital rights, against Robert 
Harrison, Sr., and the trustee of his wife, and after hearing 
and argument of counsel, a decree was rendered by the 
Circuit Court of Duval county “that Robert Harrison, Sr., 
is not heir or distributee of the said Mary Sanderson, and 
has no right, title or interest in and tothe estate of the 
said Mary Sanderson in remainder, reversion or otherwise 
and that the complainant Sanderson is entitled to the pos- 
session of said slaves,” and an order was passed for their 
delivery to him by said Harrison. 

The present bill is filed by Mrs. Harrison, wife of Robert 
Harrison, through the executor of the surviving trustee, 
and by her other children, claiming that the conveyance to 
Mrs. Sanderson was invalid and carried no interest to hey 
nor to her husband, Sanderson. 


This, of course, involves an inquiry into the marriage 
settlement between Harrison and his wife, and the nature 
and extent of the interest of the parties to it. It has been 
assumed that a separate estate is created by it for Mrs. 
Harrison, which we think by no means clear. The prop- 
erty is not settled to her sole or separate use; the words 
are, “to the use, benefit and behoof of himself and wife.” 
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Undoubtedly, such words, applied to the wife, will not 
create a separate estate. Can the addition of the husband 
and the connection of his name make a difference ? 

The books are not silent as to this subject. In an elab- 
orate opinion delivered by C. J. Saffold, of Alabama, the 
Supreme Court of that State say, “the property (slaves) is 
declared to be for the joint use and support of husband 
and wife and subject to their joint possession. Was any 
case cited in argument where, by construction, so much 
violence was done to the language of the deed as to main- 
tain that a clause expressly creating an estate for the joint 
use and support of two was intended to create a separate 
property for the sole use of one?” Clancy, (p. 269) after a 
very learned investigation of the whole subject and a re- 
view of the cases, says: “ All these cases clearly prove 
that there must be a manifest intention evinced by the 
language of the donor that the wife shall have the ezclu- 
sive property in the gift, without which Courts of Equity 
will not suffer the legal rights of the husband to be super- 
seded.” They then say, “they come to the conclusion that 
this gift cannot enure to the separate use of the wife and 
child or either, and that the marital rights of the husband 
have not been excluded.” Haskins vs. Coalter, 2 Porter, 
473; see also Wardell vs. Chastain, 17 Con. Eng, Ch., 225; 
Ibid., 9 Simon 525. 

A reference is given in a note to Hill’s work on Trusts, 
p- 420, n. by Wh.+to Bender vs. Reynolds, 12 Ala., 441 and 
Geyer vs. Br. Bank, 21 Ala., 414, but we have not been 
able to procure them. 4 Ired. Eq. 241. 

It may be proper to remark that more stringent expres- 
sions would seem to be required by the later authorities to 
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create | a separate estate, iin once were tahdingl suffi- 
cient. Hill on Trusts by Wh., 611. 

Even if the wife havea separate estate the inquiry 
arises, as to the interest of the husband, Robert Harrison 
in the property conveyed, and the broad ground: has been 
assumed that he had none that he couldconvey. It is very 
clear that he has an interest if she has one, and if he has 
none she isin the same condition. The authorities as to 
the relative rights of the two parties will be found to be as 
follows: “Where property belonging to the husband and 
of which he is the purchaser, by settlement is vested in 
trustees in trust, to pay the income to the husband and 
wife jointly during their joint lives, the husband alone will 
be entitled to receive the whole income.” Hill on Trusts, 
427; Duncan vs. Campbell, 12 Simons 616. 

«“ A husband in equity as well as at law is entitled to the 
receipt of the income ofhis wife’s property as a compensa- 
tion for his liability to maintian her.” Hill on trusts 410 n. 
3 Simons 370; 1 Roper Hus. and Wife, 273. 

“Consequently he will be entitled to the uncontrolled 
beneficial enjoyment of her life interest unless he deserts 
her.” Hill 410. 

In Jones vs. Mayrant the Court of Appeals of South 
Carolina, say “it was decided in Barrett vs. Barrett, that 
the husband supporting the expenses of the household 
was entitled tothe whole ofthe profits of the trust estate 
settled jointly on the husband and his wife. Under sucha 
settlement the creditors of the wife would not be allowed 
to deprive the wife of her maintainance.” 4 Dess. 602. 
In the case of Napier vs. Wightman the same Court say 
“this settlement provides that the defendant Wm. J. 
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and his wife shall have the whole of this estate (slaves &c.) 
during their joint lives without assigning any part to her 
separate use, and if it be true, and that will not be contro- 
verted that all the chattle interests of the wife, belong to 
the husband, he is entitled to the whole income of this es- 
tate so long as they both live, and if arrested on. a 
Ca- Sa. from a Court of law would be required to assign.” 
1 Spears Eq. 369. 

The terms of the deed were to trustees in trust for the 
joint use of husband and wife, during their joint lives, then 
to the use ofsurvivor during life &c. The same Court says 
farther in the same case: “I shall not stop here to enquire 
whether under the Statutes of uses the defendant Wight- 
man has not a vested interest in the whole of the real es- 
tate during life. It is very clear that under the provision 
in the settlement, he is entitled to the income of the whole 
estate real and personal, for the joint lives of himself and 
wife, and during his life if he survives, with power of dis- 
position asto one half absolutely. Ibid. p. 370. 

Whilst then we have seen that Harrison had and inter- 
est in the trust estate, the question yet arises as to his pow- 
er to convey, which also has been earnestly and seriously 
denied and questioned. In the case of Shomo vs. Bobe de- 
cided at the present term, we had occasion to express our 
views on the subject of alienation ingeneral, and we desire 
to refer to them in connection with this case. 

On this subject before referring to authorities more 
directly in point, it may be well to refer to the general law 
as well as tothe reasons for itsexistence. “ A conveyance 
toB. in trust or for the use of C., or where only the equita- 
ble title passes as in case of a conveyance to B. to the use 
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ted in D. though he has not the legal estate.” 4Kent 
305. 

Our own Legislature in the law passed to secure the 
rights of married women gives the right of disposal to the 
man and wife. We will add that in speaking of 
the power of alienation, Blackstone says: “we must 
consider rather the incapacity than capacity of the 
several parties, for all persons in possession are prima 
facie capable of conveying and purchasing, unless the law 
has laid them under peculiar disabilities,” &c. and among 
these he enumerates persons attainted of treason, idiots, 
&c. &e. 2. Black. Com. 290. 


Whilst such is the general rule, we shall find no diver- 


sity as to the particular subject of inquiry. “A perpetu- 
ity will no more be tolerated whenit is covered with a 
trust, than when it displays itself undisguised in a settle- 
ment of the legal estate.” 1 Lewis on Trust, 138. 

“It is absolutely against the constant course of Chan- 
cery to decree a perpetuity, or give any relief in that case. 
1 Chan. Reports, 144 ; 5 Jac. Law Dic., 143. 

Blackstone in his Commentaries, speaking of the chan- 
ges made by Courts of Equity in the doctrine of uses, says: 
“They have raised a newsystem of national jurisprudence, 
by which trusts are made to answer in general, all the 
beneficial ends of uses, without their inconvenience and 
frauds. The trust will descend, may be alienable, is lia- 
ble to debts, to executions on judgments, &c.” 2 Black. 
Coms., 337. 

“The prima facie rule of trusts, is that the intention of the 
settler shall be carried into effect, but the intention cannot 
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be pursued ther it contravenes the public setter wi the 
law.” “So trusts cannot be created with a proviso that 
the interest of the cestui que trust shall not be aliened, or 
shall not be subject tothe claims of creditors. If it can 
only be ascertained that the cestui que trust, was intend- 
ed to take a vested interest, the mode in which, or the 
time when the cestui que trust was to reap the benefit, is 
pefectly immetarial, the entire interest may either be dis- 
posed of by the act of the cestui que trust, or may become 
vestedin his assignees by operation of law.” Lewis on 
Trusts, 137-8; 6 Simon, 524; 1 R. and W., 395; 1 Simon, 
66; 18 Vesey, 429. 

In one of these cases, the Lord Chancellor says, “there 
is no doubt, generally speaking, that if property is given to 
a man for his life, the donor cannot take away the incident 
to a lifeestate. Equity making a feme the owner of it, and 
enabling her as a married woman to alien, might limit her 
power over it, but the case of a disposilion ioa man, who 
if he has the property hasthe power of aliening, is quite 
different.” 6 Simon, 434. 

“ A trust is assignable. An equitable interest may be 
assigned, though it be a mere possibility, and either with 
or without the intervention of the trustee, and the assignee 
of the cestui que trust may call upon the trustee to convey 
to him, and on his refusal may file a bill to compel a con- 
veyance without making the assignor a party,” Lewin on 
Trusts, 499; Philips vs. Bridges, 3 Vesey, 12% Goodear vs. 
Ellison, 3 Russ. 583. 

In Lady Arundel vs. Phipps, which was a settlement to 
the use of Lord. and Lady Arundel for their lives and the 
life of the survivor, Lady Arundel became equitable owner 
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of goods and chattels, and she became so under a contract 
of purchase which she insisted she was entitled to make 
with her husband himself, and her purchase was sustained 
against the creditors of the husband. 10 Vesey, 140-7-8. 

In Ford, trustee, vs. Caldwell, the deed conveyed to the 
joint use of husband and wife for life, not subject to their 
debts, and after the death of either, to the use of the survi- 
vor for life, and after the death of the survivor to the use of 
thechildrenof themarriage. Speaking of this state of facts; 
the Supreme Court of South Carolina, Judge O’Neill pro- 
nouncing the opinion of the Court, says: “I hold, the trust 
was executed in the husband, at least for his life. For, ac- 
cording to the deed, he was entitled to the possession of 
the slaves; having this, he had both the legal and equitable _ 
estate for his life. For the trustee had nothing to do with 
it during this time, he had delivered the slave to one who 
was under no legal disabilities; this was equivalent to a 
conveyance to him for the time he was to possess it. For 
the condition annexed to the trust, not to be subject to the 
debts or contracts of the husband and wife, is void. The 
husband having both the legal and equitable estate could 
transfer it, which he did, to Chur.” The general property 
was in Ford, trustee, but he had parted with the right to 
possess it to the cestui que trusts, Swift and wife, for life. 
At law, the wife’s being and rights are merged in the hus- 
band, and hence his possession for the joint use of himself , 
and wife for life, made the property for that time his entire 
qualified legal estate.” This was a suit at law instituted 
by trustee against the purchaser. 3 Hill, 249. | 

In Love vs. Hodges, which was to a trustee for hus- 
band and wife, the same Court quote the same case as 
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follows: “ “In Saeuaaal estate e the legal estate remains in 
the trustee until he executes the trust by delivering the 
possession to one capable of holding in himself a legal es- 
estate in the property to the extent of the interest intended 
to be conferred by the deed. In this case the trustee had 
nothing to do with the property during the life of the hus- 
band. He had delivered the slave to one who was under 
no legal disability. This was equivalent to a conveyance 
to him for the time he was to possess it.” 1 Spears, 596. 
An idea prevails that though the income and profits may 
be assigned, yet the body, the corpus of the estate, may 
not be. If this be the case, we have not perceived it in 
the general rule stated nor in the particular cases cited. 

There is another aspect of the case worthy of consider- 
ation. Suppose a decree made in favor of Mrs. Harrison, 
as contended for, and the property restored, who would 
take the possession, who be entitled to the income during 
the life of Harrison? The answer is not a difficult one, 
the husband, Harrison himself, and no other person, so that 
the suit may be regarded, and properly cannot be regarded 
in any other light, than as one instituted by him and for 
his benefit against his own assignee. 

Were these authorities less clear and satisfactory than 
they seem to us to be, we yet think the decree in favor of 
Sanderson against Harrison conclusive as far as his pos- 
session of the property, his interest in it and his power of 
alienation are concerned. It was the decision of a Court 
of competent jurisdiction as to these issues on the subject 
{tself, and whether erroneous or not it constitutes the law 
‘of the case. We shall not undertake to say that this de- 
oa is conclusive on Mrs. Harrison in every possible 
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aspect of the case. It is sufficient that the facts presented 
by the record do not remove such conclusion. As far as 
the facts of this case are concerned, we have possession 
by the husband of the trust property for near forty years 
to the present time—thirty years prior to the transfer to 
Mrs. Sanderson, with receipt by him of the income, profits, 
&c., without interference by the trustees, alienation by the 
father and husband so possessed to his daughter, possession 
by the latter and the right of her husband confirmed and 
established by decree of the Court. 

As far as the law is concerned, we find Robert Harrison, 
the husband, rightly entitled to the possession of the prop-. 
erty,to the income and profits arising from it,—that he had 
a right to sell to the extent of his interest, and his assignee 
to hold it. 

We have not referred to the fact that the assignment to 
Mrs. Sanderson does not conflict with the main design of 
the deed of trust, but is merely in advance of it. The 
children of the marriage are expressly provided for in the 
settlement. Nor is the case altered by the fact, that by 
the dispensation of Providence the husband, rather than 
the wife, is before us claiming the benefit of the last set- 
tlement. He has been decided to be entitled to her rights 
and interests, and is entitled to the same favorable consid- 
eration that she would be if contending for the property 
herself. 





It remains to dispose of the case as far as the children 
of Mrs. Harrison are concerned, who claim the remaining 
interest after the termination of the life estate. The 
question of their interest can only be before us for one 
purpose, and that is for the protection of the property, so, 
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that they may assert their interest when it comes into ex- 
istence. This they may be entitled to obtain from the 
Court, on a proper showing by a bill quia timet. If the 
property is in danger of being diverted and squandered, 
and they have the interest contended for as against San- 
derson, they may obtain relief from the Court. 1 Story 
Eq., §827. Osborne vs. VanHorn, 2 Fla. 361. 

We have not considered whether, if Robert Harrison, by 
any casualty should become unable to support his wife, 
she might not have a right to call upon Sanderson to con- 
tribute to the extent of his interest. Such case has not 
been presented by the proof nor the pleadings, nor have 
we thought proper to determine the question of her right 
in the event of his death and her surviving. These ques- 
tions will be appropriately decided when properly pre- 
sented. 

The decree of the Circuit Court overruling the demurrer 
will be reversed and set aside, and the case remanded with 
directions to dismiss the bill of complaint and dissolve the 
injunction without prejudice to other rights and interests 
than those now determined. 

DuPONT, J. Delivered the following 

DISSENTING OPINION. 

The demurrer in this case raised numerous interesting 
questions, both with respect to the form and substance of 
the bill, all of which were very elaborately and ably 
argued by the counsel engaged on either side. In the 
opinion delivered by the Chief Justice as the opinion of the 
Court, there is noreference to the points made by Counsel 
in regard to the form ofthe bill, but the views of the 
Court are confined exclusively to the substance. In em- 
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bodying my dissent, which reaches as well to the Judgment 
pronounced, as to the reasoning upon which that judgment 
is founded, I shall restrict myself entirely to the positions 
assumed in the opinion, and pass by the points made by 
Counsel, without reference thereto any further than may 
be necessary to elucidate or give consistency to my views. 
I have endeavored to analyse the opinion and to extract 
from it the distinct propositions, upon which the argument 
seems to be based; and these several propositions, I shall 
now proceed to notice in the order in which they occur. 

First. It is assumed in the opinion, that the words of the 
deed of settlement, executed in anticipation of her inter- 
marriage with the defendant Robert Harrison, did not 
create a separate estate for Mrs. Harrison, and the fol- 
lowing words quoted from the deed of settlement are refer- 
ed to in support of that position viz: “to the use, benefit 
and behoof of himself and wife.” 

I readily admit that such words do not ordinarily, 
according tothe authorities, create a separate estate for 
the wife, they not implying by themselves, an intention to 
exclude the marital rights of the husband. The doctrine 
on this subject depends, for the most part, upon implica- 
tion and construction. The rule is, that where by the 
terms of the deed, or settlement, the intention to exclude the 
marital rights of the husband, is already expressed, or can 
be reasonably implied, in such case a trust for the wife 
will be declared. No particular form of words is essential; 
the intention to exclude the marital rights of the 
husband is all that is required to be shown. Clancy 
on Hus. and Wife 262, 2 Bright’s Hus. and Wife 211, 2 


Story’s Eq. Ju. § 1381. 
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Now supposing that there were no other words in this 
deed defining the objects of the settlement, and the inten- 
tion of the grantor, than those quoted by the Court, is no 
implication to be deduced from the fact that the husband 
himself was the settler or grantor? What object other 
than the exclusion of his marital rights could have induced 
him to execute the deed? Ifthe property, notwithstanding 
the solemn execution of this marriage settlement, was still 
to be subject to the marital or common law rights of the 
husband, then the deed was wholly nugatory ; nay, it be- 
came a solemn mockery, a ridiculous farce, a heartless 
fraud, perpetrated at the very base of the Hymenial altar, 
and in the immediate presence of the great | AM !! 


The case of Tyrrel vs. Hope (2 Atk. R. 558) is directly in 
point and fully sustains me in this view. Lord Hard- 
wicke held that a promise in writing from the intended 
husband to the.intended wife, that “she should receive and 
enjoy the issues and profits of one moiety of the estate then 
in the possession of her mother, after the decease of her 
mother,” gave.to the wife an estate to her separate use. 
Such assuredly would not have been the effect and opera- 
tion of those words, had the settlement been made by a 
third party; but being made by the intended husband, his 
Lordship said that the stipulation could bear no other con- 
struction, although the words “separate use” were not to 
he found in it, for ashe very justly remarked, to what end 
should she receive the rents and profits, if they became 
the property of the husband the next moment? Upon the 
same principle it is, that gifts and presents from the hus- 
band to the wife, though made after marriage, will be 
supported in equity against himself and his representatives; 
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and such gifts will be considered as the wife’s separate 
property. (Vide Atherly on Marriage Settlements 231, citing 
Lucas vs. Lucas 1 Atk. R. 270.) Now itis clear that all 
gift’s or present’s to the wife of personal property, made by 
a third party or stranger, where there is no express stipula- 
tion that it shall be to her separate use, becomes immedi- 
ately the property of the husband, jure mariti. But the 
gift being made by the husband, the conclusion of law is, 
that it was his intention that it should enure to her sepa- 
rate use. Vide Steel vs. Steel 1 Ind. Eq. R, 452, cited in 
Hill on Trustees 420, (margin) where it is held “that a con 
veyance by a husband in trust for his wife, will also be 
necessarily for her separate use; otherwise, the disposition 
would be futile.” 

But there are other words to be found in this deed (not notic- 
edor referred to inthe opinion of the Court,) which conclusive- 
ly settles the interpretation to be given to the deed of set- 
tlement. It is expressly provided that “the property con- 
veyed is not to be liable to the payment of any debt, judg- 
ment, execution, account; demand or otherwise,” of the hus- 
band, and this stipulation is coupled with a proviso “ that 
the husband and wife, with the approbation and assent of 
the trustees, may at any time, by writing or writings un- 
der their respective hands, and attested by two or more 
credible witnesses, revoke, and make void, alter and 
change, all and every of, or any of the trusts or estates 
hereinbefore limited &c-4{, Now if these two stipulations, 
do not each of them clearly indicate the intention to ex- 
clude the marital or common law rights of the husband, 


(and that is all that is required, in order to create a sepa* 
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rate estate for the wife) then I confess that I am 
appreciate the import of language. 


unable to 





The position of the Court, however, seems to be based 
upon this view, that because the settlement is to the joint 
use of husband and wife, therefore no separate estate could 
be created in the property. In the language of the author- 
ity cited from 2 Porter, “the wife must have the exclusive 
property in the gift, without which Courts of Equity wil) 
not suffer the legal rights of the husband to be supersed- 
ed.” If by the phrase “exclusive property,” it is intended 
to assert that the wife may not enjoy a “separate estate” 
jointly with the husband, then it is very manifest that the 
error of the position originates in the confounding of the 
two terms “separate estate” and “estate in severalty.” 
These several terms have each a precise technical mean- 
ing, and the existence of the latter is by no means depen- 
dant upon the former. By the term “separate estate” | 
understand to be meant, such an estate as may be enjoyed 
by the wife, exempted from the marital or common law 
rights of the husband, and that such enjoyment by the wife 
may be either in severalty or joint-tenancy. Indeed, the 
books of reports are full of such cases. The authority of 
2 Porter, cited to this point in the opinion delivered by the 
Court, I have examined and find it to be a case in which 
the deed, under which the wife claimed, conveyed a strictly 
legal title, and consequently it can have no bearing on the 
case under consideration. A “separate estate ” is exclu- 
sively the creature of equity, and when the deed conveys 
the legal title to the wife, eo instanti, the property, if it be 
personalty, becomes according to the rules of the common 
law, the property of the husband. In the case cited, the 














ADJOURNED T. AT TALLAHASSEE, 1855. 


a 


Sanderson vs, Jones, et. al.—Dissenting Opinion. 




















property was conveyed directly to the wife by her father 
but to be held “to the only proper use and behoof of the 
husband and wife during their joint lives, and to remain in 
their joint use and possession, for the use and support of the 
said Rachel and James, (husband and wife) and none others.” 
It is very clear that the terms of the deed created a purely 
legal estate in the husband and wife, there being no words 
from which an intention to exclude the common law rights, 
of the husband could be inferred. 

The question raised in the case cited from 9 Simons was 
simply, whether the words of the deed created a separate 
estate for the wife, and is as dissimilar in the facts as it is 
inapplicable to the law of this case. 

I have been equally unfortunate with the Court, in not 
having been able to procure access to the two cases cited 
to the same point from 12 and 21 Alabama R. and also 4 
Ired.; but I will venture the assertion, that although in 
those cases the property may have been settled to the joint 
use of the husband and wife, yet upon examination it will 
be found that there were no words in the deed expressly 
excluding the marital or common law rights of the hus- 
band, or from which such intention could be reasonably 
implied. 





I am forced then to the conclusion, with all proper def- 
erence to the opinions of my respected associates, that the 
deed of settlement executed by the defendant, Harrison, in 
contemplation of his marriage with the complainant, Mary 
E. Harrison, did create in her a separate estate, to be en- 
joyed by her jointly with her husband, free from the opera- 
tion of his marital or common law rights. 

The position is assumed by the Court, secondly, that the 
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sieleneet aloes to the joint use e of the husband ar wife, he 
(Harrison) wasentitled toreceive theissues and profits of the 
property, and consequently had the right to dispose of the cor- 
pus of theestate. The language of the Court on this point is 
asfollows: “even if the wife have a separate estate, the en- 
quiry arises as to the interest of the husband Robert Har- 
rison in the property conveyed ; and the broad ground has 
been taken that he had none that he could convey. It is 
very clear that he has an interest if she has one, and if he 
has none she is in the same condition.” The Court then 
proceed to cite authorities to show that where the property 
has been settled to the joint use of husband and wife, he is 
entitled to receive the income of the same. 


It is a misapprehension on tle part of the Court to sup- 
pose that there has been any denial of the position, that 
Harrison has an assignable interest in the property. It is 
admitted that he has, but the question is as to the quality 
and extent of that interest. Without intending to admit 
the applicability of the authorities cited to this point, I 
readily accord to the husband the right to receive the issues 
and profits of an estate settled as this is; and I moreover 
yield to him the right to dispose of them (i. e. the issues and 
profits) provided such disposition do not defeat or impair 
the object and design of the settlement ; but I do contest 
his right to alienate the corpus of the estate. , His interest 
in the property is only a joint use, and he may not assign 
a larger estate than he has under the deed of settlement ; 
the entire corpus of the estate must remain’ intact. (vide 
Blake vs. Irwin, 5 Geo. R. 345; Cadogan vs. Kennett, Cow- 
per’s R. 432). In this latter case the Court remark: “If 
Lord Montford hed let his house with the furniture, or if 
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the rent could be apportioned, the creditors would be enti- 
tled to the rent, but they have no right to take the goods 
themselves; the possession of them belongs to the trus- 
tees.” , 


I have not had access to the cases cited in the opinion 
from 3 and 12 Simons, but have examined those cited from 
4 Dess., and 1 Speer, and I find that they both fully sustain 
the view that I have taken of this question. 

The case of James vs. Marant, 4 Dess. R., 591, was upon 
a bill filed by a creditor, tu subjett the “profits and pro- 
ceeds” of trust property, settled to the separate use of the 
wife, to the payment ofa debt incurred for the benefit of 
the estate. There was no attempt toreach the corpus of 
the estate, the prayer of the bill asking only to subject the 
“ profits and proceeds,” and the decree of the Court was ac- 
cording to the prayer, “that the trustee do account with 
the complainant, before the commissioner for the annual 
income of the trust estate, until the debt be paid.” In the 
quotation from the opinion delivered in that case, and cited 
by this Court, it is said “under such a settlement the cred- 
itors of the husband, would not be allowed to deprive the 
wife of her maintainance,” and if not, | may ask upon 
what ground will it be permitted to a party, with full 
notice and without a valuable consideration, to take to him- 
self the corpus of the estate, out of which that maintain- 
ance is to accrue? 


The case of Napier vs. Wightman, (1 Speer Eq. R., 357,) 
also cited in the opinion of the majority, is a very strong 
authority in support of my views on this-point. In that 
case, it was determined that the deed was not « marriage 
settlement, and farther, that there was no separate estate 
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created by it, but that the trust was for the joint use of the 
husband and wife, and not exempted from his marital rights ; 
and yet, notwithstanding the existence of the legal rights of 
the husband to control and appropriate the proceeds of the 
estate, inasmuch as the deed created a trust, the Court very 
properly refused to go further than to subject the income of 
the estate, for the joint lives of the husband and wife, and 
one half of the personalty, saving the life estate of the wife, 
to the payment of the husband’s debts. No stronger case 
than this need be cited to support my position. 

A third and the main position assumed in this opinion is, 
that the trust becoming executed in the husband, by the de- 
livery of the possession, he thereby acquired the legal estate, 
and consequently the right to convey it. ~ 

There is doubtless much refined learning upon this very 
subtle subject of executory and executed trusts, and with 
the principles of the decided cases for our only guide, it not 
unfrequently becomes somewhat difficult to determine when 
a trust has been executed, or is only executory. But how- 
ever true this may be in respect to ordinary trusts, I will 
venture the assertion, that in regard to trusts arising under 
marriage settlements, where a separate estate is created for 
thebenefit of the wife, (whether thatestate is to be enjoyed 
by her in severally, or as a joint usee with her husband.) 
the doctrine that the delivery of the possession operates ag 
an execution of the trust does not obtain. 

As applicable to the facts of this case, it may be further 
observed, that the refinements and complications attending 
conveyances, or devises to uses, are confined to assurances 
of real estates, and are-seldom encountered where the sub- 
ject of the setilement is of personalty. (Vide Watson vs. 
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Pitts, cited in 1 Speer’s Eq. R., 587.) It seems also that 
the intention of the settler, as it may be gathered from the 
terms of the instrument, ought to prevail. If the object 
and design of the settlement will be defeated bythe ap- 
plication of the doctrine, it willnot be permitted. Hill on 
Trustees, 233. 

In the case of Harton vs. Harton, 7 T. R., 652, which 
was a settlement in trust for a feme covert, to permit her 
to receive the rentsfor her separate use, Lord Kenyon 
held that in order to effectuate the testator’s intention, the 
legal estate must be declared to reside in the trustees ; 
otherwise; if the trusts were held to have been executed in 
her, the husband would be entitled to receive the profits, 
and so defeat the object of the devisor. 

As specially applicable to the point now under review, — 
I refer tothe case of Blake vs. Irwin, 3 GeorgiaR., 345, 
the facts of which are made to coincide with those of this 
case, in a most remarkable degree. That case, like this, 
arose outof a marriage settlement—the property was vest- 
ed in trustees, to be held in trust for the use of the husband 
during his life. He was to have the entire possession, and 
to exercise reasonable ownership over the property, and 
to alter and change the same, by and with the consent of 
the trustees, provided it was for the benefit of the trust es-— 
tate. Ifthe wife survived the husband, then she was to 
have the entire use during her natural life, with the power 
of disposing of one half thereof by will, and in the event, 
of offspring between them, the whole estate to vest in the 
child or children, the trustees to have a right at any time 
with the consent of both husband and wife, to re-settle the 
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property. It will be perceived that this is not as strong a 
case in one material particular, as the case before us. _ 
In the case under consideration, the property was settled 
in the first place (immediately after the consummation of 
the marriage) to the joint use of Harrison and wife for life; 
in the case cited, it was sosettled tothe separate use of the 
husband. The corpus of the estate was levied upon under 
common law process, for the husband’s debts, and after the 
most searching and elaborate argument of able counsel! on 
both sides, it was held that “the legal title remained in the - 
trustees, and that the equitable interest of the husband in 
the property was not liable to be seized and sold by the 
Sheriff, under an execution at law, but that the proper 
remedy for the creditors was in a Court of Equity.” The 
position assumed by my respected associates was critically 
examined by both the Counsel and Court, and indeed was 
the only one upon which the plaintiff in execution relied. 
Judge Lumpkin, in a very able opinion delivered in the 
case, has set forth the true doctrine in so clear a light, that 
I need do no more than quote his language. “In behalf of 
the creditors,” says he, “it is insistedthat even if the statute 
of uses andthe 10th section of the statute of frauds, did 
not apply to personalty, that still the very deed itself con- 
veys the possession to the use, and transfers the use into 
possession, thereby making Blake the complete owner of 
the property, as well in law asin equity. It is true that 
the entire use is given to him, but it is the use only and not 
the corpus. It is also true that he is entitled to the posses- 
sion, but that possession is evidently not an inherent right 
by virtue of the estate which he held, but bestowed upon 
him as the agent rather of the trustees.” Again, he re- 
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marks, “It is difficult to lay down a distinct rule showing 
when a trust is and when it is not executed. The cases of 
Cardwardine vs. Cardwardine, 1 Eden R. 33, and Leices- 
ter vs. Leicester, 2 Taunt. R. 109, would prove that it is not 
sufficient to prevent the estate from being executed, that 
the, trustee, has something todo; but it would seem that 
whenever the object of the trusts would be defeated by its 
being executed, as in cases of trusts for married women, of 
to preserve contingent remainders, or where the trustee has 
some discretion to be exercised in relation to the estate, or 
’ where there is some object to be effected by the estate re- 
maining in the trustee, thatin all such cases the instrument 
will be construed not to convey an executed trust. And he 
cites to this point Posey vs. Cooke. 1 Hill R. 414, Laurens 
vs. Jenny et al. 1 Speers L. R. 366. McIntyre vs. Agricul- 
tural Bank et al; 1 Hills, Ch. R. 111. . 

His Honor goes on further to remark, “ marriage settle- 
ments have the sanction. of immemorial usage and of the 
most enlightened part of the human race; and this Court 
would be recreant to its duty, to permit the rules of law 
to be strained to defeat the end to which this contract was 
intended. It is true that the use of this property is given 
to the husband for life, but then he cannot alien without 
the consent of the trustees, and for the advantage of the 
trust estate. While this is the case he cannot deprive the 
wife of a maintenance, even if he derived it out of this 
property. Her interests, therefore, are essentially protect- 
ed by this deed, independently of the power reserved of 
resettling the estate. To allow it then to be sold at law, 
to pay the husband’s debts, would be to defeat the very 
end for which the trust was created.” 
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With how much greater force will this reasoning apply 
(as in the case before us) to a party who claims against 
the trust, not as a creditor, noras a bona fide purchaser with- 
. put notice, but as a mere volunteer with full notice of the 
trust, and without having given any value for the title. 

This doctrine of executed trusts was again brought under 
teview in the same Court, in the case of Wynn vs. Lee, 5 
Geo. R. 217, and the case of Blake vs. Irwin was referred 
to and approved. Nisbet J. in delivering the opinion of 
the Court remarks: “The defendant in the Court below in- 
sisted that Mrs. McMillan, the cestui que trust, having pos- 
session of this slave from her trustee, Lee, the deed of trust 
was executed, and that he as trustee, could not maintain 
trover for him. The Circuit Judge disaffirmed this doc- 
trine, and sodo we. The legal estate was in the trustee; 
of that, he had never been divested. The trust was not 
alone for Mrs. McMillan; it was also for her children. It 
was not a trust consummated when the slave was deliver- 
ed in her possession. She would not, bya sale, defeat the 
limitation over to the children. The trustee held the legal 
title for the purposes of the trust, and was entitled to the 
possession as against strangers tothe deed, at law, as 
against Mrs. McMillan herself. We think the Court was 
right in sustaining the action.” (Citing Lewin on Trusts, 
247 and 481; Willis on Trustees, 72, 73, 77, 84, 109, 482: 
Blake vs. Irwin, 3 Geo. R. 345; Hill on Trustees, 274; Good- 
title vs. Jones,7 T. R. 47.,4 Barn & Ald. 745, and Jones 
vs. Jones, 3 Bro. C. C. 80.) 

But I need invoke no stronger authority tosustain my posi- 
tion, than the cases from South Carolina, cited to this point in 
the opinion ofthe majority. The views expressed by Judge 
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O’Neall in deciding the case of Ford vs. Caldwell, do seem to 
favor the doctrine contended for by this Court; but it will 
be seen by reference to his Honor’s opinion delivered in 
the cases of Rice vs. Burnett and Joor vs. Hodges, after- 
wards dicided in the Court of Appeals of South Carolinas 
(1 Speer’s Eq. R. 602) that he took occasion to modify and 
limit those views very much, if indeed he did not recant 
them altogether. With respect to these two cases he re- 
marks: “In these cases I concur in the judgment of the 
Court, by which the motion is dismissed in the first case, 
and the decree is reversed in the second, but I came to my 
decision for reasons different from those mentioned by my 
brother (Chancellor Dunkin) in the jugdment just read. I 
still adhere to the doctrine, that a trust in personalty, isa 
mere bailment, and that it is executed, exactly according to 
the purposes intended by the.donor, and to the extent pointed 
out in the deed, by the delivery of the possession to the 
cestut que trust.” 


After proceeding to enforce this position in an elaborate 
argument and by the citation of numerous authorities, he 
closes by remarking in reference to the cases which had 
been just decided. “So much for the principle which I 
suppose these casesaretooverturn. Inthe cases themselves 
according to the principles which I have maintained, there 
is no difficulty. In both the trust is partially for a mar- 
ried woman, incapable of acting sui juris, something still 
remains to be done by the trustee, showing that the posses- 
sion is not absolutely in the husband. Both are antenup- 
tial settlements. In the first case, the property may be 
sold by the trustee and the cestuz que trusts, and the pro- 
ceeds invested in other property. This shows that the 

59 
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possession was to be permissive only, a mere tenancy at 
will, if we can properly use such terms about personality. 
In the other case, at the death of each, heis to assign, 
transfer and set over the property to the next one entitled. 
This also qualifies the possession. But it is said that this 
conflicts with Ford vs. Caldwell, it does not so seem to 
me. There the settlement was post-nuptual, the posses- 
sion was never changed, it was in the husband all along; 
there was nothing to be done by the trustee, for the life of 
the husband. His possesion was absolute for hiis life and 
when he sold the slaves, I do not see how the trustee could 
recover them from his alienee. So far as he and 
the trustee were concerned, the trust was executed and 
that was all that case decided.” 

It is very evident from the tenorof these remarks that his 
honor did not intend to be understood as _ sanction- 
ing the doctrine, to the extent to which it has been 
carried by the majority of the Court, in this case, if indeed, 
he did not expressly repudiate such an application of it. 
But however, that may be, it is quite certain that this 
doctrine, as thought to be announced in Ford vs. Caldwell, 
was expressly overruled, in the two cases of Rice vs. Bur- 
nett (1 Speers Eq. R. 579) and Joor vs. Hodges 
(Ib. 593.) 

Chancellor Dunkin in a very elaborate and well consid- 
ered opinion, delivered in the former case, reviewed the 
whole doctrine of executed trusts, and expressly repudiated 
the principles assumed in the case, of Ford vs. Caldwell, as 
the ground of the judgment rendered therein. He re- 
marks: “So in Ford Trustee. vs. Caldwell, the deed was 
a gross fraud upon creditors and void by the common law, 
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but a majority of this Court is of opinion that it cannot be 
safely rested upon the principles therein assumed. For my- 
self I think it best that the rules of the common law, and 
the practice of the country, as I suppose it to have existed 
until 1832 should prevail. Deeds of this character should 
be construed according to their plain intent and meaning. 
The legal estate should continue in the person to whom it 
is transferred, until the property is to be delivered to those 
for whom an absolute estate is provided. If those who are 
entitled to the intermediate use for life or years, should at- 
tempt to remove ordestroy the property, there exists no 
good reason why he, to whom the legal estate was trans- 
ferred, and probably in reference to these very contingen- 
cies, should not have the authority promptly, to interfere 
to assert his legal rights and prevent the destruction of the 
trust property. Ifon the other hand, those entitled to the 
equitable use for life, or any other equitable interest are 
indebted, their creditors should resort to the appropriate 
forum. If creditors were compelled to come into equity, 
forthe purpose of making the husbands’ interest liable, 
there are various equities by which their claims might be 
rebutted.” 


It will thus be seen that the principle, as thought to be 





announced in Ford vs. Caldwell, which is chiefly relied on 
by this Court, as the ground of their judgment in this case, 
if not repudiated by Judge O’Neall (and I think it is) has 
been emphatically rejected by the subsequent decisions, of 
thesame Court. AndI may add that all of the foregoing re- 
marks, of the learned Chancellor, with respect to credi- 


tors, will apply with ten-fold force to a mere volunteer pur- 
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chaser, as is the claimant in the present case, according to 
the admissions of the demurrer. 

I have also the authority of Chancellor Harper to sup- 
port my position. It is true that when the case of Joor vs. 
Hodges came before him at chambers, he decided it in ac- 
cordance with thedoctrine contended for by this Court, but 
in doing so he showed. his disapprobation of the doctrine 


- in a most marked and emphatic manner, and took occasion 


oe 


to declare that he made the decission under the pressure 
of the decided cases,and it was at his instance that the 
point was carried before the appellate tribunal for re- 
view. After commenting upon the several cases which 
had been previously decided by the Court of Appeals of 
South Carolina, (Ford vs. Caldwell amongst the rest) in 
which it was supposed that the doctrine had been sanc- 
tioned, he very significantly remarks: “If indeed when 
property is conveyed in trust, for the joint use of hus- 
band and wife for life, the use is to be executed in the hus- 
band, so as torender it liable at law to his creditors.” Ido 
not perceive what purpose is answered, by having atrustee 
toa marriage settlement.” He then. closes his opinion 
with the following observations: “ But still if the execution 
of the trust dependson the right of possession, and the actual 
possession, I must, according to the cases decided, declare 
jt to be so executed in this instance, so as to render it lia- 
ble to creditors at law. It is saidin Pyron vs. Mood, that 
in Equity, if the purchasers had notice of the trusts, the 
rights of the wife might possibly be protected. But if the 
property be liable at law, I know of no ground on which 
equity could interfere, Iam bound to follow thelaw. I 
am not well satisfied with my conclusion, and wish 
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that it may be revised by an appellate tribunal. 1-Speer’s 
Eq. R. 597-8. 

I have been unable to discover the relevancy of the sev- 
eral citations from Kent, Blackstone, Lewin on Trusts, and 
others, in reference to “conditional estates” and “perpetu- 
ities,” and therefore do not appreciate their force asapplied 
to the facts of this case. If it were intended by these ci- 
tations to intimate that the estate created by the deed of 
settlement in this case, contains any one element of either 
a “conditional estate” or a “perpetuity,” I can only observe 
that, in my opinion, it is clearly a misapprehension of the 
purport, design and legal effect of the deed. 

The next position assumed in the opinion of the Court is, 
that this suit is to be regarded as instituted by Harrison 
(the husband) for his own benefit. By what process the 
Court have arrived at this conclusion, I am unable to per- 
ceive. Harrison is a defendant in the bill and not a com- 
plainant. No answer has been filed that I am aware of, 
but the case comes before us simply upon general demurrer, 
and we are therefore bound to take the facts to be as they 
are stated in the bill. Besides, if it be permitted to the 
Court to advert to presumptions, it seems to me that the 
legal presumption would be, that it was his interest to pro- 


tect his own conveyance.” 

In order that I may not misrepresent the views of the 
Court as set forth upon another distinct branch of the case, I 
will quote the language of the opinion in reference to that 
point: “The decree,” say the Court, “in favor of Sander- 
son against Harrison, is conclusive as far «s his possession of 
the property, his interest in it, and his power of alienation 


are concerned, It was the decision of a Court of compe- 
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tent jurisdiction as to the issues on the subject itself, and 
whether erroneous or not it constitutes the law of the case. 
We shall not undertake to say that this decision is conclu- 
sive on Mrs. Harrison in every possible aspect of the case. 
It is sufficient that the facts presented by the record do not 
remove such conclusion.” 

It must be recollected that neither Mrs. Harrison or any 
other of the complainants in this case, were parties to the 
suit, in which that decree was rendered ; and it certainly 
will not be required of me to invoke the aid of authority 
to show that no person can ever be concluded by a decree, 
unless he were a party thereto, or a privy in estate. Such 
evidently is not the position of Mrs. Harrison or any of 
these complainants, and I am therefore utterly at a loss to 
perceive the principles of law or equity upon which the 
position of the Court is based. 

Bat the limitation or qualification contained in the prop- 
sition, is of itself fatal to the principle assumed. If the 
decree be conclusive against Mrs. Harrison asa complain- 
ant in this suit, so as to deprive her of the corpus of her 
estate; to what greater extent, I would respectfully inquire, 
can it ever be made to affect her interest in this property? 
The qualification then, to my mind, is wholly nugatory for 
any practical purpose—it is “ making the promise to the 
ear and breaking it to the hope.” 

Another position taken in the opinion of the majority is, 
that the conveyance of the property by Harrison to his 
daughter, Mrs. Sanderson, did not conflict with the main 
design of the marriage settlement, inasmuch as the chil- 
dren of the marriage were expressly provided for by the 
Yc and that such assignment was merely an anticipa- 
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tion of that design. The argument is more specious than 
sound—it will not bear the test of examination. The very 
act of anticipation isin direct conflict with the primary 
and controlling design of the settlement, viz: the preser+ 
vation of a kife estate to the wife and mother, in all the 
property embraced in the deed of settlement. This act of 
anticipation, if operative, effectually destroyed her life es- 
tate pro tanto, and was a manifest infraction of the proviso 
contained in the deed, which stipulates that any alteration 
of the trust should be made only by the joint act of the 
husband and wife, and with the assent of the trustees. 
But again, what evidence is there in the record tending to 
show the proportion which this property bears to the 
whole estate; and consequently how the other remainder: 
men will be affected by the abstraction of this portion of 
the property, when the time limited for a final division of 
the estate shall have arrived. 

There are two questions in regard to Mrs. Harrison’s pos- 
sible interest in the property in controversy, which the 
Court, in the opinion delivered, expressly reserve as open 
questions, and desire to be understood as not concluded by 
their decision, viz; First, “ whether, if Robert Harrison by 
any casualty, should become unable to support his. wife, she 
might not have a right to call upon Sanderson to contribute 
to the extent of his interest.” And secondly, “her right (in 
the property) in the event of his (Harrison’s) death, and 
she surviving him ?” ) 

The very expression of a doubt upon either of these 
points is an entire surrender of the whole argument in re+ 
gard tothe position assumed in the opinion, viz: that the trust 
in this property had become executed in Harrison by the de- 
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livery of the possession to him. The argument on that 
point, as I understood it, was this: that the trust contained 
in the decd of settlement for the joint use of Harrison and 
wife, became executed in Harrison by the act of possession 
—that the trust becoming executed, invested him with the 
legal title to the property; this being added to the equitable 
title which he before possessed, gave him the entire inter- 
est in the property, with all the incidents of absolute own- 
ership; and being thus invested with an absolute estate, he 
had a perfect right to alienate the property, as he did. 
This was the argument as I understood it, and it is the 
only argument upon which the position assumed by the 
Court, with respect to the trust having been executed in 
Harrison, can be sustained. If I have misapprehended the 
views of the Court upon this subject of executed trusts, then 
the whole argument falls to the ground and the position 
with it. 

Now if it be true that Harrison thus acquired an absolute 
title to the property, with the consequent right of aliena- 
tion, what question can arise as to the extent of Sander- 
son’s interest in the property conveyed? If Harrison 
acquired an absolute estate by the execution of the trust, 
Sanderson also acquired an absolute estate by the execu- 
tion of the conveyance to Starratt. The doubts expressed 
by the Court would lead legitimately to the inference, that 
they view Sanderson as standing inthe relation of a trustee 
to this property, and as holding it coupled with the trusts 

‘of the original marriage settlement. Such a view of the 
- matter, I again repeat, is a virtual surrender of the position 
assumed by the Court, based upon the doctrine of “ execu- 
ted trusts.” But be that as it may, the doubts themselves 
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are eminently suggestive. It may transpire in the order of 
Providence, that Robert Harrison may, “by some casualty, 
become unable to support his wife,” and in the order of a 
like Providence it may occur that Sanderson, before the 
happening of such event, may have gone “to the bourne 
whence no traveller returns,” and his estate been distribu- 
ted so as to be beyond the beneficent arm of the Chancel- 
lor. What, under such circumstances, would be the 
situation of Mrs. Harrison? What her remedy? The 
answer embodied in the intimation of the Court is, that she 
may pursue the property in whomsoever’s hands it might 
be found. But it may be beyond the reach of pursuit, and 
the effort wholly unavailing. Thus it will be seen that 
she whose comfortable support and maintenance was the 
special and primary design of a solemn deed of marriage 
settlement, made too at tle interesting moment when, in 
the confidence of unsophisticated maidenhood, she was 
about to assume the responsible relation of wife, is to be 
referred, for the security. of her covenanted rights, to the 
“casualties” of human life, and that too not by consulting 
the plain meaning of the written instrument and the evi- 
dent intention of the settlers, but by the rigid application 
of a doctrine of the law, which I hazard nothing in say- 
ing, has not the remotest application to the facts and cir- 
cumstances of the case. 

Inow pass to that portion of the opinion which treats 
of the rights and interests of the remainder men. It is ad- 
mitted by the Court that if they have the interest. in the 
property, for which they contend, they are entitled to file a 
bill quia timet, for its protection. The bill, nevertheless, 
was dismissed without considering their interests. Whether 
60 
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or not this was the correct practice, or whether the bill 
should have been retained on their behalf, and to the ex- 
tent of that interest, is left somewhat in doubt by the 
authorities. It is doubtless the general rule, that where it 
appears on the face of the bill, that some of the plaintiffs 
have no interest in the suit, if the misjoinder be taken ad- 
vantage of by demurrer, it will have the effect to dismiss 
the bill; but there are cases in which it is held that where 
the migjoinder consists not in the want of interest in some 
of the complainants, but only in their having been made 
plaintiffs instead of defendants, in such case the bill will 
be retained, and a decree made to the extent of the inter- 
est involved. 

If however, the dismissal of the bill, so far as the remain- 
dermen are concerned, proceeded upon the assumption, that 
there was not sufficient in it to constitute it a bill quia 
timet, or upon the objection taken at the argument of the 
case, viz: that it was a compound bill of review, and quia 
timet, | am of opinion that either position is unmaintain- 


able. 

Without intending toindulge in a critical disquisition ° 
upon the necessary qualities of a bill quia timet, I ap- 
prehend that it will be found upon examination, that this 
bill contains all the allegations, charges and prayers, es- 
sential to constitute it a bill of that character: The objec- 
tion that it is a compound bill, will not hold good. In the 
case of Whiting vs. the Bank of the United States, (13 Pe- 
ters 8.°C. R., 6,) the Supreme Court of the United States 
say: “The present bill seeks to revive the suit, by intro- 
ducing the heirs of Whiting before the Court, and so far it 
has the character ofa bill of Revisor. It seeks also to 
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state a new fact, viz: ‘the death of Whiting before je aie, 
and so far it issupplementary. It is therefore a compound 
bill of Review, of Supplement and of Revivor, and it is en- 
tirely maintainable as such, if it presents facts, which go 
to the merits of the original decree of foreclosure and 
sale.” 

Having thus disposed of the several positions contained 
in the opinion delivered on the part of the majority, I will 
now proceed very briefly to state my views in regard to 
the merits of the case. 


By reference to the deed of settlement, it will be seen, 
that it conveyed property, consisting principally of slaves, 
to trustees; the legal estate to be held by them upon di- 
vers trusts: first, forthe use, benefit and behoof of the 
husband, until the solemnization of the intended marriage 
and after consummation of that event, to the use and behoof 
of the husband and wife, during the period of their natural 
lives, (“without any manner of waste, or impeachment of 
waste,”) and with remainder over to the issue of the mar- 
riage. 

Secondly. In case there should be noissue of the mar- 
riage, then the estate togo absolutely to the survivor. There 
is also in the deed, a special stipulation, “that the property 
conveyed, is not to be liable for the payment of any debt, 
judgment, execution, account, demand or otherwise of the 


husband,” and that stipulationis coupled with a proviso, 
that the husband and wife, “with the approbation and 
assent of the trustees, may at any time, by writing or wri- 
tings, under their respective hands, and attested by two 
or more credible witnesses, revoke and make void, alter 
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and change all and every of, or any of the trusts, or estates, 
hereinbefore limited. 

It is also proper to remark, that there are three distinct 
classes of property mentionedin the bill, to ) which the com- 
plainants set up title. 

Ist. The particular slaves named or referred to in the 
deed of settlement. 

2nd. The natural issue and increase of those particular 
slaves ; and 

3d. Such slaves as are therein alleged to have been pur- 
chased by the husband, out of the profits and proceeds of the 
trust estate, together with the natural issue and increase of 
the same. 

With respect to the first class, it will be readily perceiv- 
ed from the general views whichI have hereinbefore ex- 
pressed in regard to the main position assumed by the 
Court, as the ground of their judgment, that Ido not rec- 
ognize any right in Harrison, the husband, to alienate any 
portion of the corpus of the estate. In arriving at this con- 
clusion, however, I am not at all influenced by that argu- 
ment of the counsel for the complainants, wherein he in- 
voked the analogy of the law, relating to the real estate 
held in joint tenancy by husband and wife. In such case, 
the estate is even more than an ordinary joint-tenancy— 
it is an estate held by entirteies; and the husband may not 
alienate even a moiety, or any portion thereof, without the 
concurrence of the wife. 2 Black. Com., 182. 

There may exist a joint tenancy in things personal, 
and when so held, the estate is subject to all the rules gov- 
erning real property. (2 Black. Com., 399.) But this must 
be taken to be so, only as between strangers, for a joint 
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tenancy in the /egal estate, cannot exist between the hus- 
band and wife, and for this very simple reason, based upon 
a canon of the commonlaw, that the husband jure mariti is 
entitled to all the personal estate of the wife, to which she 
has the /ega/ title, and which may have come to his possession 
in his life time; and if he is entitled to that which comes 
to her in her individual right, a fortiori he is entitled to 
that which is conveyed to them jointly. It is laid down in 
Roll’s Abridgment, 348, that “when the husband is jointly 
possessed of a leasehold interest, or other personal thing, 
he may dispose of it in his life time, without the consent or 
concurrence of his wife.” 

And again, at page 349, that “if goods are given to 
the husband and wife, the wife shall not have them 
by survivorship, but the executor of the husband.” Vide 
3 Bac. Abr., ( Bird Wilson’s Ed.,) 647. 

It will thus be perceived, that no argument can be based 
upon any analogy supposed to exist between the t wo kinds 
of property. I desire to place the rights of the wife upon 
safer and higher grounds, viz: that of an express trust.— 
Under the provisions of the settlement, the husband was 
entitled only to the joint use, with his wife, in the property 
conveyed, and that too to be enjoyed only during the term 
of his natural life. The legal estate was not in either of 
them,—it resided in the trustee. 

With respect to the second class of property specified in 
the bill, viz : the natural issue and increase of the females 
slaves, I can perceive no sound principle of law, upon which 
they can be made to take a direction different from that 
given to the first class. If we resort to adjudications upon 
this subject, it will be found that in the Southern States of 
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the confederacy, where negro slavery is a cherished domes- 
tic institution, there exists an unbroken current of decis- 
ions, which has settled the principle that partus sequiter 
wentrem. It is the ductrine of humanity. 

But I have a surer guide to my conclusion, in the inten- 
tion of the parties who executed that settlement. The ob- 
ject and design evidently was, while careful to secure to 
the wife a comfortable maintainance for herself and fami- 
ly during the term ofher natural life, to make a compe- 
tent and substantial provision for the issue of the marriage. 
If I am corret in this interpretation of the intention of the 
parties to the deed, then it is very evident that the object 
contemplated, could be secured only by causing the issue 
of the female slaves to follow the condition of the moth- 
ers. 

If, as was insisted in argument, the trusts are to be re- 
stricted exclusively to the slaves mentioned in the deed, it 
is very evident that in view of the casualties of human 
life, and the certain and irresistable encroachments of dge, 
the provision for maintenance and support would stand 
upon a very narrow and unstable basis, and the 
expectations of the issue of the marriage as remain- 
der-men, would be doomed to certain disappointment. 











But we need not resort to implication, in- order to ascer- 
tain the intention of the parties—the deed itself speaks a 
_ language which is not to be misunderstood. In the convey- 
ance to the trustees, it expressly and in terms conveys 
“the issue and increase of the females.” I presume that 
this particular language of the deed escaped the observa- 
tion of the very vigilent and astute Counsel who argued 
the case for the appellant, or he would not have sought, as 
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he did, to distinguish between the two classes of pro- 
perty. 

With respect to the third class, viz: that portion of the 
slaves including their natural increase, which is represen- 
ted in the bill, as having been purchased by Harrison, with 
the “profits and proceeds” of the trust estate, I have felt 
greater difficulty in arriving at a satisfactory conclusion. 
It is undoubtedly correct as a general principle, that where 
trust money or the proceeds of a trust estate, ‘is invested in 
the purchase of property, or in any other manner, the par- 
ticular investment, or the property so purchased, will be 
deemed in equity to enure tothe benefit of the original 
trust. This however is but the enunciation of a general 
principle, and like all general principles, when it does not 
contravene the policy of the law, must yield to the clearly 
ascertained intention of the parties, whether that inten- 
tion be manifested by the express stipulations of the deed, 
or can be reasonably implied from the object and design of 
the settlement. To my mind, whether we resort to the one 
course or the other as an index to the intention of the 
parties, it is very apparent that it was never the disign of 
the settlement, to restrict or limit the power and control 
of the husband, with “respect to the proceeds and profits” 
of the trust property, any further than might be necessary 
to effect the primary object of the trust, viz: to secure to 
the wife a comfortable and adequate support and main- 
tenance for herself and family, during the term of her natu- 
ral life. So long as the corpus of the estate was kept in- 
tact, I think that the husband had aright to appropriate 
and dispose of the surplus of the proceeds and profits, as 
he might deem best, and according to his own will and 
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pleasure. _ And I amstrengthened in this conclusion, from 
the fact that there is no provision in the deed looking to 
any accumulation of the estate, other than that intimated 
in the stipulation, with respect to the “issue and increase 
of the female slaves.” 

There is moreover to be found in the deed of settlement 
a very peculiar and unusual clause, which would seem to 
favor the view which I have taken of this branch of the 
_case. I allude tothe clause which expressly stipulates 
that the joint use of the estate is to be enjoyed by the hus- 
band and wife, during the term of their naturel lives, “with- 
out any manner of waste or impeachment of waste, to be had, 
done, made or committed.” This stipulation, in the connec- 
tion in which it is found, is manifestly inapplicable, and if 
subjected to a rigid construction, would become wholly 
nugatory. But being inserted in the deed, it was evidently 
intended to convey some meaning, and it is our duty, look- 
ing to the intention of the parties, to give it such an inter- 
pretation as may render it most consistent with the con- 
text. 

“Waste and impeachment of waste” are technical terms, 
and are found only in conveyances of real estale,—they are 
entirely inapplicable to personally. “Waste or vastum.” “ It 
(says Blackstone) is a spoil or destruction of houses, gar- 
dens, trees or other corporeal heriditaments, to the disheri- 
son of him that has the remainder or reversion in fee-+sim- 
ple or fee-tail.” (2 Black. Com. 281.) 

Impeachment of waste signifies‘a restraint from commit- 
ting waste upon lands or tenements, or a demand or com- 
pensation for waste done by «a tenant, who has but a 
particular estate in the lands granted, and therefore no 
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right to commit waste. All tenants for life or any less es- 
tate are liable to be impeached for waste, unless they hold 
without impeachment of waste ; in the latter case they may 
commit waste without being questioned, or any demand 
for compensation for the waste done.” 2 Coke, 82.1 Bouv. 
L. D. 484. 


Proceeding to give an interpretation to this clause of the 
deed, so as to save it from being rendered wholly nugatory, 
and to make it consistent with the context, I am clearly 
of opinion that it is susceptible of but one meaning, viz: 
that the tenants of the particular estate should be permit- 
ted to enjoy the joint use of the same, “ without account,” 
either as between themselves or as between them and the 
remainder-men. If Iam correct in this construction, then 
it results as a necessary consequence, that Harrison, the 
husband and one of the tenants of the particular estate, 
had the right to appropriate to himself such portion of the 
“proceeds and profits” of the trust property as might re- 
main after providing out of it an adequate support for the 
wife and family. If he appropriated this surplus to the 
purchase of property for himself, as I think he might well 
have done, then he had ah unquestionable right to alienate 
it, and the conveyance to Starratt, in trust for his daugh- 
ter, the late Mrs. Sanderson, ought to be sustained to that 
extent as good and valid. 


If the demurrer had been restricted to this portion of the 
bill, I should have concurred with the majority of the Court 
in sustaining it; but being general to the entire bill, I am 
constrained from the views which I entertain in regard to 
the whole case, to dissent from the judgment of the Court 
upon the well recognized principle of equity practice, that 
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“a demurrer bad in part is bad in whole, and must be 
overruled.” 

I should have been gratified to have had the opportunity 
to give my views in regard to the very many interesting 
questions, so ably argued by counsel on either side, but the 
length of this opinion admonishes me of the propriety of 
now bringing it to a close. 

If I have exceeded the limits usually assigned to a dis- 
senting opinion, I claim an apology in the paramount im- 
portance of the questions involved, and in the firm convic- 
tion (with all deference for the views of my respected 
associates) that the doctrines announced in the opinion of 
the Court are not only unsustained by authority, but are in 
direct conflict with the best interests of society, and take 
away the only shield which an affectionate and provident 
parent is allowed to interpose for the protection of his con- 
fiding and often unfortunate daughter, and her innocent 


and helpless progeny. 


Dog on THe Demise or Marta Daccert, ArreLiant, vs. Cus. 
4 Wiutey, Apre..ec. 


i, In acase of contested boundary, course and distance yield to natural ob- 
jects, and distance is to be extended or shortened to conform to them. 
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2, Where parties having an interest in a common boundary, as owners of 
grants adjoining, agree to adividing line, and especially where a town is 
laid out by Commissioners predicated on such agreement, and the property 
is held thereunder for a great number of years, this is conclusive as against 
them and those holding under them, and parol testimony is good and ad - 
missible to prove such agreement. 

3. It is not proper for the Court to charge the jury that circumstantial evi- 
dence tending to show a probability that asurvey covered the land in dis 
pute, is sufficient to found their verdict. 

4, Reputation and hearsay, of themselves, are not evidence ; yet, in connec- 
tion with other evidence, they may be entitled to respect in cases of boun- 
dary after great length of time, and when it may be impossible to prove 
the existence of the primitive land marks, 

5 The Court cannot assume the conclusiveness of the testimony of any wit- 
ness, and it is error so to charge. 

6. The Court will not regard an assignment of error not connevted with or 
necessary to the merits of the case, 

7. Whilst the ruling of the Court may be erroneous in some respects, the 
Court will not reverse the judgment if the verdict is sustained by the evi- 
dence. 

Appeal from the Circuit Court for Duval county. 


This is an action of ejectment for the recovery of a lot 
of ground in the city of Jacksonville, known on the map 
of said city as lot No. 5. 


The plaintiff offered in evidence to sustain the issue on 
her part, a deed executed by I. D. Hart, in December, 
1836, to William J. Mills, in trust for Maria Doggett, the 
lessor of the plaintiff, who was then a feme covert, but 
now a widow and feme sole, conveying a “certain tract of 
land situated in Jacksonville, Duval county, Florida, and 
bounded as follows: on the south by St. Johns river, on 
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the north and east by Hogan’s Creek, and on the west by 
lands granted to the heirs of Purnal Taylor, and now 
owned by I. D. Hart, which described as above, was for- 
mally granted by the Spanish Government to Juan Maes- 
tre, and by Hart purchased from John Bellamy, &c, inclu- 
ing fifty acres,” &c. 

The plaintiff also offered in evidence the petition of 
John Masters to the Governor of Florida, dated 18th No« 
vember, 1816, representing the straightened circumstances 
of the petitioner, and praying for a “grant of one hundred 
acres of vacant hammock land on the north side of the St. 
Johns River, opposite the battery of St. Nicholas, and 
bounded by Mr. Daniel Hogan’s plantation in the neigh- 
borhood of a creek.” Attached to which petition is a 
decree of the Governor dated 2d December, 1816, directing 
that there be “granted to the petitioner the one hundred 
acres of land at the place mentioned, without injury to 
any third party, and a certified copy thereof as evidence 
be issued to him from the Secretary’s office.” To which is 
also appended a note, as follows: “ By a decree rendered 
at the instance of the petitioner of the 2d of last month, 
there were granted to him fifty acres of land at the south 
point of St. Johns Bar, distant about one mile from Quesa- 
das Battery, which grant has been made to him in conse- 
quence of his having proved that up to the present time he 
had located but fifty acres out of the one hundred granted 
him.” 

The plaintiff also offered the survey and plat made in 
obedience to the decree aforesaid, which survey is as fol- 
lows : . 


“I, Don George Clark, Lieut. of the militia of St. Augus- 
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tine of Florida and Surveyor General appointed by the 
Government of the said place and province, do certify that 
I have measured and bounded for Don Juan Maesters fifty 
acres of land on the north side of St. Johns River, at a 
place called Cowford, or ferry of the King’s road, being a 
part of one hundred acres granted to him by the Govern- 
ment on the 13th of December, one thousand eight hundred 
and sixteen, which survey agrees with the following plan 
and its original which is recorded in the book of surveys 
of land under my charge. Fernandina, 21st of February, 
1817.” 

On the plat of this grant, outside of the west boundary, 
are the words “Maria Taylor’s lands;” on the north is Ho- 
gan’s creek, and on the south the St. Johns River. The 
first line runs from the confluence of Hogan’s Creek and’ 
St. Johns River, west, thirty chains, to the second line, 
which begins on the St. Johns River and runs north thirty- 
three and a half chains to a pine. 

Plaintiff also read in evidence the grant and survey of a 
tract of two hundred acres of land granted by the Span- 
ish Government, on the 13th day of September, 1816, to 
Maria Taylor, commencing on the north side of St. Johns 
River, at the mouth of M’Coy’s Creek, running thence 
north 40 chains to a pine, thence east fifty chains to a pine, 

_thence south 40 chains to an oak on the St. Johns river. 
On the plat of the survey of the Maria Taylor grant, out- 
side of the east boundary, are the words “ Juan Maesters’ 
Land.” 

Plaintiff then offered Thomas Suarez as a witness, who 
testified that he is acquainted with the Maria Taylor and 
John Masters’ grants. Hogan’s Creek adjoins the town to 
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e ‘east. and M’Coy’s Creek is the first Creek above and 
to the west. Was one of the chain carriers when the sur- 
veys were made. The surveys were made by a Mr. Miller 
—not farther back than 1817—who it was said acted as 
deputy under George I. F. Clark. We started on the Tay- 
lor grant, commencing at the mouth of M’Coy’s Creek at 
a “gum tree;” has seen the tree «since, but it is not now 
standing. There is an old Spanish line there now, but 
when we run it there was none. We run a line from the 
Creek out; thinksthe first line was north. The nextline went 
down towards Hogan’s Creek, and the third line ran back 
tothe river. We marked a corner, thinks it was an oak in 
the hammock—there were no pines there. The tree stood 
as close to the river in the hammock as we could get—has 
seen the oak since, but it has been a great many years 
ago. Can’t state now where the south-east corner of the 
Taylor grant was, as the town now covers it, but it was 
above where the Masters’ line came. These two lines did 
not come together. The corner of the Taylor tract was 
some distance above Market-street. The Taylor grant 
was run out first. On the same day we commenced at the 
mouth of Hogan’s Creek and ran the Masters grant. We 
chained along the biuff up the river, can’t say how many 
chains we run, but when he got his complement he made 
acorner. It was not up to the Maria Taylor grant. There 
was no other line marked on the ground. In running the 
west line of the Taylor grant we made surveyors marks on 
the trees—a blaze and two chops. Has traced this line 
lately and found Spanish marks. There is another line, 
pne made:by the United States, a little this side; thinks 


this is the line on which there are some old marks. They 
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are not far apart, about fifty yards. Witness has seen 
trees blazed on the first line going out. Knows the prem: 
ises, on the corner of Market and Bay-streets, in dispute— 
does not think they are within the lines of the Taylor 
grant as surveyed by us—thinks they lie east of the Tay- 
lor grant. Witness does not know of his own knowledge 
that Miller had any authority from Clark, the Spanish Sur- 
veyor-General, nor was he present when Clark surveyed 
these grants. There are now three or four gum stumps 
at the mouth of M’Coy’s Creek. 

John M. Irwin, another witness for plaintiff, testifies that 
he is a survepor, that he has recently run the Taylor grant. 
That he commenced at a gum stump, and run according to 
the first line of the plat, north forty chains on an old line, 
and made a corner, thence east fifty chains and made a 
corner in a marsh, thence south to the river and found 
plain marks on the west line—an old well marked line—found 
none on the north line. He commenced at a stump—no one 
pointed it out—he foundit. They commenced at a stump 
north-east of the well defined line, two chains twenty-three 
links, pointed out tothem. After running with the com- 
pass and searching for an old line they abandoned that. 
There were some indications of a new line, but no old one. 
In running the well defined line they crossed two cypress 
ponds. The last pond very close to the termination of the 
forty chains. From a corner at the end of the forty chains 
they ran fifty chains to the east, thence south to the river, 
and came out on the river at the east boundary of Ocean- 
street. Witness was onthe ground at the starting point 
with Mr. Suarez, and while he was taking observations, 
Suarez said “that must be the stump.” There was no 
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se ‘old Spanish line in that vicinity, that witness por 
find. There were no marks on the north line. 

The mouth of M’Coy’s Creek is east of the stump, from 
which he started to run these lines. He did not measure 
the distance, but supposes it to be two hundred feet or a 
little better. The first stump from which he started is 
nearer the mouth of the Creek than the other. The marks 
on the west line are upwards of thirty years old. 

A. Williams, another witness for plaintiff, testified that 
he is asurveyor, and has been accustomed to survey grants. 
Spanish lines, well identified, are very rare. He ascer- 
tains the time a blaze has been made by the appearance 
of the wood grown over it. He has recently surveyed the 
Taylor grant—he followed the lines as surveyed by Mr. 
Irwin. The first line runs upon an old line, well defined 
on the west line of the claim—they are very old marks. 
The west line runs due north, which is very unusual for 
Spanish lines. The old line started from a gum. It ex- 
tends north seventy-two chains being, witness supposes, 
the west boundary of Hogan’s grant. He started from a 
gum stump, pointed out to him, not exceeding five chains 
from the St. Johns River—part of the blazes were grown 
over—should think them over twenty-five years old. He 
found no trees on the north line, and found no north-east 
corner tree—found no marks on the line running south. The 
majority of the marks on the west of _ Taylor grant 
were a blaze and two chops. 

Oliver Wood, another witness for plaintiff, testified that 
he is a practical surveyor, that he has run the lines of the 
Taylor grant. Commenced at a gum stump north side of 
M’Coy’s Creek. Thomas Suarez showed him the stump. 
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About a year ago he ran the west line north forty chains. 
He found trees marked. They were old marks, but there 
were some new ones. At about forty-two chains there 
was a stake marked with a cross. At the side of the road 
near by was a small pine—neither could have been very 
old. He ran the nextline east fifty chains—found no corner 
there. He ran the east line parallel with the first—it ter- 
minated about a half chain from the east line of Captain 
Ledwith’s water lot. Has surveyed some of the lots in 
town. The distance from Market-street to Ocean-street is 
about seven hundred feet. 

Francis J. Pons, another witness for plaintiff, testified 
that he was one of Mr. Irwin’s chainmen—that they ran 
the first line north forty chains, the second one east fifty 
chains and the third one south about forty-eight chains. 
The lines were measured correctly. 

Thomas Henderson testified that he is acquainted with 
the locality at the mouth of M’Coy’s Creek. The point 
beyond and above the mouth of the Creek has made out 
further than it did fifteen years ago. 

George C. Acosta, another witness for plaintiff, testified 
that the point at the mouth of M’Coy’s Creek has filled out 
one hundred feet within the last five years. 

The plaintiff then read in evidence a deed from John 
Masters to John Brady, dated 2ist day of June, 1820, con- 
veying to said Brady the land granted to the former by 
the Spanish Government; also a deed from John Brady to 
John Bellamy, dated 27th January, 1823, for the same 
land; also a deed from John Bellamy to I. D. Hart, dated 
4th day of May, 1836, fur the same land. 

The defendant to sustain the issue on his part read in 
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evidence a deed from I. D. Hart to Hammond Libby, dated 
25th of July, 1835, conveying the west half of lot No. 5; 
also a deed from Hammond Libby to the defendant, dated 
2ist May, 1836, conveying the same half of lot No. 5. 

The defendant also read in evidence the record of a deed 
from I. D. Hart to the defendant for the other, or the east 
half of lot No. 5. 

Defendant then offered in evidence a deed from Lewis 
TF. Hogans and Maria his wife (who signs as Mary Ho- 
gans)formerly Maria Taylor, and others the heirs of Purnal 
Taylor, to |. D. Hart dated 28 May 1834, for part of the 
tract of land granted by the Spanish Government to the 
widow and heirs of Puraal Taylor. The introduction of 
this deed was objected to by plaintiff’s councel on the 
ground that Mary Taylor was not Maria Taylor, and that 
said deed was not acknowledge by the said Maria or Mary 
Taylor according to law; whereupon Thomas Suarez was 
called by defendant who testified that he subscribed said 
deed as a witness thereto, that Maria Taylor was his sis- 
ter and could not write—does not know who signed it for 
her. Witness was called to sign the deed and his sister 
acknowledged the deed. The deed was then admitted by 
the Court to be read to the jury onthe question of boundary. 
To which plaintiff excepted. Defendant also offered in evi- 
dence another deed from said Hogans, and Maria his wife, 


formerly Maria Taylor, and the heirs of Purnal Taylor to 
I. D. Hart dated 15th of April 1836, for other part of 
the land granted by the Spanish Government to the widow 
and heirs of Purnal Taylor. To the introduction of which, 
plaintiff objected on the ground that it was not ac- 
knowledged by said Maria Hogans separately and apart 
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from her husband. This objection being overruled said 
deed was admitted to be read on the question of boundary, 
to which plaintiff excepted. 

Defendant also offered in evidence a deed from said Ho- 
gans and wife to I. D. Hart dated July 10th 1831, convey- 
ing another part of the tract of land, so as aforesaid grant- 
ed by the Spanish Government. The introduction of 
which was objected to on the ground of irrelevancy, but 
the Court overruled the objection and admitted the said 
deed to be read on the question of boundary. To which 
plaintiff excepted. 

F. J. Ross a witness for defendant testified that he was 
one of the Commissioners for laying out the town of Jack- 
sonville about the year 1824. John Bellamy and Benj. 
Chairs were the other Commissioners. John Brady who 
claimed to own one part of the town site, and Hart who 
claimed the other part, were both present. Brady purchas- 
edfrom John Masters and Hart from Hogans. So they 
stated at the time. Market street was assented to and 
agreed upon by both Brady and Hart as the boundary line 
between the lands owned by Hart on the west, and Brady 
on the east. A tree was standing on the bank of the river 
at the foot of market street which was claimed by Hogans 
from whom Hart bought, to beacorner tree and as marking 
the point where the survey between the two tracts com- 
menced. The tree had marks upon it but witness cannot 
swear that it actually was the original corner tree. Brady 
at first deemed it to be such original tree and there was 
some considerable dispute between them (Hart and Brady,) 
on the day the town was laid out, but it was at last agreed 
beween them that the tree above mentioned should be ta-. 
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ken as the starting point and the commissioners should: 
lay off that street as the dividing line between them. 
Before the Commissioners would proceed to lay off the 
town, the question was asked by the witness of both Hart 
and Brady if they had agreed to the street marked as 
market street, but which witness thinks was not at that time 
called market street, asthe boundary line, and they distinctly 
stated they were so agreed. He states further that he pur- 
chased lots one and four in square two, west of Market 
street, on the same day the town was laid off, which he sold 
back to Hart. He may have also purchased lot No. five 
also west of Market street and bounded on the east there- 
by. He also purchased a lot from Brady. At the time the 
town was laid off, Hart was living in a house on or very 
near to what is marked on the plat as lot No. five, in 
square two. That in about a year Brady sold his interest 
to John Bellamy, who was one ofthe Commissioners for 
laying off the town, and that neither Bellamy nor Brady 
ever made any claim to any thing west of Market street, 
but on the contrary acquiesced in Market street as the 
_ boundary line. Witness never heard of there being any 

other line claimed until about a year ago or perhaps a little 
longer. 

James McCormick, another witness for defendant, testifi- 
ed that he was present when the town of Jacksonville was 
laid out ora part ofit. This wasin 1822, hethinks. The com- 
missioners were Major Chaires, Fancis J. Ross, John Bel- 
lamy, Stephens J. Eubanks, and perhaps others. Thinks 
John W. Roberts acted as clerk of the commissioners.— 
Thinks they had a surveyor—he was D. 8. H. Miller.— 
Mr. Brady claimed on one side of Market street, and Col, 
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Hart on the other. They were both present’ They com- 
menced at the foot of Market-street. Hart and Brady 
each agreed to give one-half of the street. Millersaid that 
was the corner. At the time the town was laid off, Col. 
Hart lived near what is now Mr. Fraser’s office. Mr. 
Brady was living in the middle part of what is now Mr. 
Doggett’s house, on the east side of Market-street. 

Plaintiff’s counsel objected to the admission of the testi- 
mony of Mr. McCormick on the grounds, first: that it was 
irrelevant to the question at issue, and calculated to mis- 
lead the jury; Second: that it was an attempt to prove 
title to real estate by parol testimony; And third, it was 
an effort to vary by parol testimony the boundary of the 
grant from the description given in the deed. These ob- 
jections being overruled, the plaintiff excepted. 

Defendant offered in evidence sundry deeds executed by 
J. D. Hart to divers persons, bearing date previous to the 
date of the deed from Hart to Mills in trust for Mrs. Dog- 
gett, covering lots embraced within the disputed boundary. 
The introduction of which was objected to by plaintiff for 
irrelevancy, which being overruled, the plaintiff excepted. 

Plaintiff, by way of rebutting testimony, then offered in 
evidence a bond dated 23d December, 1840, from I. D. 
Hart to H. Ashlock, for titles to a piece of land on the 
western border of the Taylor grant, showing his ownership 
and occupancy of the same. To the introduction of which 
defendant objected, and the objection being sustained, plain- 
tiff excepted. 

The Court instructed the jury as follows: 

“The present action of ejectment is brought for the re- 
covery of a certain piece of land, known and distinguished 
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as lot No. 5-on the map or plat of the ‘town of Jacheen 
ville. The west half thereof is not claimed by the plain- 
tiff, therefore the east half of said lot is only in defence, 
and our inquiries are directed to that portion of the case 
and no further. The plaintiff has shown a regular deed 
from Isaiah D. Hart to Wm. J. Mills in trust for her, and 
she claims that this half of said lot lies within the boun- 
daries of said deed to said Mills, in trust for her. 

“If the land in dispute does lie within the limits embraced 
in said deed, this would give her a perfect title, and entitle 
her to your verdict, unless the defendant has shown some 
evidence that could authorize the conclusion of the Court 
and jury that a better title is outstanding either in the de- 
fendant himself or in some other person. A plaintiff in 
ejectment must recoyer on the strength of his own title, 
and not on the weakness of the defendant’s. It is all im- 
portant that neither of us should be carried away by the 
appeals of counsel or sympathy for the parties, but take 
up the whole evidence in the case and upon it, render a 
verdict. The great question presented to you is, whether 
the land in dispute was included in the boundaries of the 
said conveyance from said Hart to W. J. Mills, in trust for 
said plaintiff. This deed recites “a certain tract of land 
situated in Jacksonville, Duval county, territory of Florida, 
and bounded as follows: on the south by St. Johns river, 
on the north and east by Hogan’s creek, and on the west 
by lands granted to the heirs of Purnal Taylor and now © 
(then) owned by I. D. Hart, which described as above was 
formerly granted by the Spanish Government to John Mas- 
ters, and purchased by me (Hart) of John Bellamy, includ- 


ing fifty acres within the boundary aforesaid, and all of 
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said tract, be it more or less, except such parts a8 was sold 
and such parcels of the same as were legally deeded away 
according to the tenor of a deed made by John Brady to 
John Bellamy, and according to the tenor of a deed made 
by John B. to me for the above bargained premises, &e., in 
full confirmation of said deeds.” 

“The plaintiff shows the grant to said Mastersand a sur- 
vey thereof.and the grant to Maria Taylor and a plat, 
which she claims to be a survey thereof, for the purpose of 
defining thereby the boundaries of said grants, claiming 
that the same established that the “Masters grant,” bounded 
on the Taylor grant, “and that the premises in dispute aré 
embraced within the calls of the survey of the Masters 
grant.” The return of a survey made into the Surveyor- 
General’s office or any other office or place to which it 
should be returned, and a lapse of twenty-one years after: 
wards, without any attempt being made during that inte- 
rim to contravene or take exception to it, is conclusive 
evidence that it was regularly made. 

“If from the evidence youfind these surveys were return- 
ed by said George I. F. Clark into the Surveyor-General’s 
office or archives of the Spanish Government in Florida, | 
where they are found, and twenty-one years have elapsed 
without any attempt, during that time, to contravene or 
take exception to them, the law presumes they were regu- 
larly made. , 

“After so great a length of time hasrun around since the 
survey of these grants, circumstantial evidence tending to 
show the probability that the survey of either grant cover- 
ed the land in dispute, is sufficient. 

“Although some portion of the evidence respecting the 
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boundaries of these two grants is mere reputation or hear- 
say, yet such evidence taken in connection with other evi- 
dence, is entitled to respect incases of boundary, where the 
lapse of time is so great as to render it difficult if not im- 
possible to prove the boundaries by the existence of the 
primitive landmarks or other evidence than that of hear- 
say. 

“The highest regard is had to natural boundaries, and to 
lines actually run, and corners actually marked at the time 
of the survey or grant, and if the lines and corners of an 
adjoining tract are called for, the lines will be extended to 
them if they are sufficiently established, without regard to 
the quantity included, whether the same be more or less 
than the quantity expressed. The defendant has shown a 
regular deed from Isaiah D. Hart to him of said east half 
of said lot No. 5, dated subsequent to the deed under which 
the plaintiff claims, which he claims is not included in the 
said deed under which said plaintiff claims. In other 
words, that the same was not conveyed by said Hart to 
said Mills, in trust for said plaintiff. 

“This as we have before stated, presents the great ques- 
tion, whether the land in dispute was included in the 
boundaries of the said conveyance from said Hart to said 
Mills, in trust for said plaintiff. Parol declarations and 
confessions of persons who, at the time, are owners or 
claimants in possession of land, as to the true boundary line 
between them, and assented to by them, are admissible 
evidence in suits between those who claim under them, or 
either of them, under subsequent title. Therefore, if you 
find from the evidence that said Brady and said Hart, while 
_ they or either of them were owners or claimants in pos- 
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session of the lands in dispute, made parol declarations and 
confessions as to the true boundary line, then such declara- 
tions and confessions are admissible as evidence in this 
cause against such owner or claimant in possession, and 
entitled to be considered by you as conclusive. 

“If, however, you find from the evidence that said decla- 
rations and confessions were obtained by fraud or conceal- 
ment, and they were not made with a true and full knowl- 
edge of the facts, then they are not entitled to such 
credit. 

“You are the sole judges of the facts, and it is not only 
your right but your duty to find according to your views 
of the proofs. 

“This action is to recover possession of the premises in 
dispute and not to recover damages, but form requires you 
should find some nominal sum. Therefore, if you find for 
the plaintiff, you will say the defendant is guilty in manner 
and form as the plaintiff against him has complained, and 
you do assess the plaintiff damages by occasion thereof. 

“If you find for the defendant, then you will say, the de- 
fendant is not guilty of the trespass and ejectment in the 
declaration alleged.” 

To all which charging plaintiff’s counsel, then and there 
excepted, and assign the same as cause of error. 

The plaintiff’s counsel then asked the Court to give the 
following charge to the jury, to wit: 

“That if the admissions and confessions of the parties 
were made with ignorance of their rights under the law, 
then such admissions or confessions will not be binding 
upon the party making them or upon persons claiming 
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under him or them.” Which was given accordingly. 

The defendant's counsel ther asked the Court to charge 
the jury as follows: 

“I. That the plaintiff’s claim in this case depends on the 
plat of survey of the lands made by Clark, the Surveyor- 
General—so far as the boundary is concerned. 

“Il. That the survey of Miller, made in 1817, as testi- 
fied by Suarez and the lines marked by him, are not con- 
clusive or binding upon either the plaintiff or defen- 
dant.” 

“II. That the royal title to Maria Taylor of September 
18th, 1816, vested in her an absolute title to two hundred 
acres of land fronting on the river and between M’Coys’ 
Creek and the point opposite St. Nicholas, even before the 
survey made by Clark in 1817.” 

IV. That the deed of Hart to Mills in trust for Mrs. Dog- 
gett, of the Masters grant, referring as it does tothe deeds 
from Masters to Brady, and from Brady to Bellamy, and 
Bellamy to Hart, conveys only the lands, which were con- 
veyed by these successive deeds and that therefore any- 
thing which would defeat the title of Brady, (such as thirty 
years acquiesence in a line, ) is a good defence in an ac- 
tion by Mrs. Doggett. 

V. That when a deed is made of a tract of land, which 
is described by its name and not by natural land marks, 
it is competent for a jury to enquire what lands were in- 
tended by the name used, and thatif they are satisfied from 
the evidence, that both the grantor and grantee understood 
a particular tract, the granteetakes that tract and no more. 

VI. That when the boundary line between two conti- 
guous estates has become doubtful, and the owner of one 
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of said estates afterwards acquires the title to the other, 
but resells the same by name and without defining 
the true boundary, both grantor and grantee are estopped 
to enquire what was the original boundary, but must abide 
by the line claimed by the grantor prior to his acquisition 
and during the time he held both titles. 

VII. That a disputed question of boundary, is forever, 
put at rest by the vesting of both estates in the same per- 
son, and that all persons claiming under him, are absolute- 
ly estopped from asserting the boundaries to be other 
than he had uniformly declared it to be. 

VIll. That the owner of two contiguous estates,has an 
absolute right to alter and change the dividing line be- 
tween them, and if he afterwards sells either of them by 
name and not by mets and bounds, his grantee (if cogni- ' 
zant of the alteration,) takes the estate with the new 
boundary, and is not remitted to the old. 

“IX That when two estates are vested inthe same, 
owner and he sells one of them by name and not by metes 
and bounds it is not competent for his grantee to asserta 
claimto other lands than those generally known at the 
date of the conveyance by the name used therein, nor can 
he recover in ejectment by simply proving that before his 
immediate grantee acquired title, the lands in controversey 
were embraced in the estate by the name used in the con- 
veyance to him. 

“X. That although the quantity of land yields to course, 
distance, and natural objects, yet the quantity may and 
ought to be considered as a description by the Jury when 
the exact boundaries are difficult to ascertain.” 

Which instructions so asked by defendant were granted 
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by the Court, and to all which plaintiff excepted. 

The Jury having rendered a verdict for defendant, plain- 
tift appealed. 

Felix Livingston and Philip Fraser for Appellant. 

Geo. W. Cail, Jr.for Appellee. 

BALTZELL, C. J. delivered the opinion of the Court. 

This is an action ofejectment instituted by plaintiff, Mrs. 
Doggett, to recover alot of ground lying in the city of 
Jacksonsville. The case wastried by a jury, who found a 
verdict for defendant under instructions given by the Cir- 
cuit Court. These being excepted to at the trial, together 
with the ruling of the Court in the exclusion and admission 
of testimony also excepted to, constitute the questions for 
the, determination of this Court. They have been argued 
with ability on both sides, showing a degree of preparation 
and industry in the management of the case not often sur- 
passed. 

We have given to it a very careful consideration, due 
alike to its importance not only in the individual case, 
which does not involve property of very large amount, but 
in numerous other cases depending upon its determination ; 
and we now proceed to announce the result of our delib- 
erations. Atthe instance of defendant the Court admitted 
deeds from Lewis Hogan and wife (who was Maria Tay- 
lor, the grantee in a concession by the Spanish Govern. 
ment, more particularly alluded to hereafter,) and the heirs 
of Purnal Taylor to Isaiah D. Hart, which was objected to 
by plaintiff on the ground that Mrs. Hogans was not ex- 
amined, and did not acknowledge the deeds apart from her 
husband. That they were insufficient to convey her right 
is admitted. The question arises, may not the deeds be 
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available as evidence in the case notwithstanding this ob- 
jection, and we think they may. They are obviously good 
for the interest of the husband during his life time and for 
that of the heirs after her death. The former was tenant 
by the courtesy and to that extent his interest was convey- 
ed. This at all events gave color of right to defendant 
claiming under Hart, and is sufficient for the purposes of 
this action. 

The fourth error assigned is to the receipt of certified 
copies of the proceedings of the Board of Land Commis- 
sioners in St. Augustine. If there were any such before 
the Court on the trial of the case, they are not to be found 
in the copy of the record befure us. The fifth and sixth 
errors relate to the admission of the deposition of Francis 
J. Ross and the evidence of John McCormick, and constitute 
the leading points in the case. To determine them proper- 
ly it is necessary to havea clear conception of the state 
of the case as presented by the evidence at this stage of 
it. 

The plaintiff adduced in evidence a deed from Isaiah D. 
Hart to Mills in trust for herself, dated December 18th 
1836, she being at the time a feme covert, though now a 
widow and a feme sole, conveying a tract of land known 
as the Masters grant. This latter was founded upon an 
application to the Governor of Florida, dated 18th Novem- 
ber, 1816, representing the straightened circumstances of 
the petitioner, and praying fur a grant of one hundred acres 
of land of vacant hammock-on the north side of St. Johns 
river, opposite the battery of St. Nicholas, and bounded 
by Mr. Daniel Hogan’s plantation in the neighborhood of a 


creek. 
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A note attached tothe order of the Governor acceding 
to the petition, is to this effect: “By a decree rendered at 
the instance of the petitioner of the 2d of last month, there 
was granted to him fifty acres of land at the south point 
of St. Johns bar, distant about one mile from Quesados 
battery, which grant has been made to him in consequence 
of his having proved that up to the present time he had 
located but fifty acres of the hundred granted him.” 

The survey made in obedience to the decree is in these 
terms : 


“I, Don George Clark, Lieut. of the militia of St. Augus- 
tine, of Florida, and Surveyor-General, appointed by the 
Government of the said place and province, do certify that 
I have measured and bounded for Don Juan Masters fifty 
acres of land on the north side of the St. Johns river, at a 
place called Cowford, or Ferry of the King’s road, being a 
part of one hundred acres granted to him by the Govern- 
ment on the 13th December, 1816, which survey agrees 
with the following plan and its original, which is recorded 
in the book of surveys of land under my charge.” Fer- 
nandina, 21st February, 1817. Signed George I. F. Clark. 
[The plat of survey describes the first line as rnnning from 
the confluence of Hogan’s creek and St. Johns river west 
thirty chains to the second line, which beginning on the 
St. Johns river at an oak, runs north 33 1-3 chains to a 
pine. Outside of the second line or west boundary of this 
grant are the words “Maria Taylor’s land.”] 

Plaintiff claims that her Western line connected with 
®& grant made to another party, by virtue of a clause 
in the deed made to her by Hart, in these words: “All 
the right and interest of said Hart to a tract of land 
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bounded on the south by St. J iiet 1 river, on ‘the north 
and east by Hogan’s creek, and on the west by the 
lands granted to the heirs of Purnal Taylor, which de- 
scribed as above was formerly granted by the Spanish 
Government to Juan Maestre, and by Hart purchnay 
from " John Bellamy, &c., including fifty acres, &c.”— 
The plaintiff adduced and read in evidence to the jury 
a grant to Maria Taylor, the widow of Purnal Tay- 
lor, for 200 acres “commencing on the north side of St. 
Johns river, at the mouth of M’Coy’s creek, running thence 
40 chains north to a pine, thence 50 chains east to a ns, 
thence 40 chains south to an oak on the St. Johns river.’ 

She then introduced evidence of Surveyors and others to 
show that the beginning of this latter tract on its western 
side was at a stump near McCoy’s Creek, and that blazes 
and chops were found on a line running North from it. No 
corner was found here, and the line was made to termi- 
nate agreeably to the distance; the remainder of the line was 
run agreeably to course and distance, no corner nor blazes. 
or chops having been found on the last and eastern line.— 
Surveyed in this manner, this grant on its eastern side next 
to the Masters grant, terminated some two or three squares 
or blocks west of the lot in contest which lies on and di- 
rectly west of Market street. 


The position of the plaintiff obviously then is that the 
eastern line of the Taylor grant terminates at a point west 
of Market street, thereby throwing the lot in contest within 
the Maestre grant owned by her, and this she hopes to do 
by establishing a line as we have described, claimed as the 
true line by its ¢hops and blazes on the west, and the re- 
mainder according to course and distance. Under sueh a 
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state of the case eit is very clear that ‘defendant had the 
right to adduce evidence showing that this line did not 
commence nor terminate as contended for, that on the con- 
trary the actual survey terminated at a corner as its boun- 
dary andembraced Market street and of course the lot 
in question. 

This he proposes to do by the deposition of Francis J. 
Ross and the testimony of John McCormick. Ross proves 
“that he was a commissioner for laying out the town of 
Jacksonsville about the year 1824, that Brady claiming a 
part of the town site, and Hart another part, were present— 
that there was a tree standing on the bank of the river ai 
the foot of Market street, which was claimed by Hogans 
from whom Hart had bought, to be a corner tree—the tree 
had marks upon it, but witness cannot swear that it actual- 
ly was the corner tree. Brady first deemed it to be such 
original tree and there was considerable dispute between 
them.” 

McCormick says, “he was present when the town of Jack- 
sonville was laid out or a part of it, this was in 1822—he 
thinks the Commissioners were Major Chaires, Francis J. 
Ross, John Bellamy, Stephen J. Eubanks and perhaps 
others—thinks John W. Roberts acted as clerk of the 
commissioners—thinks they had a surveyor, he was D.S. H. 
Miller—he said the corner was at the foot of Market 
street.” 

Here then we have on the eastern line a tree with marks 
upon it claimed by Hogan the former owner of the Maria 
Taylor grant to be a corner tree, insisted ypon by the then 
owner Hart and in a degree admitted by Brady the owner 
ofthe Maestre grant—a tree existingin 1822 or 1824, when 
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the town was laid out by the commissioners, only five or 
seven years after the survey. In addition to this we have 
the fact that D. S. H. Miller a surveyor in the employ of the 
commissioners said “that was the corner”—the same person 
(ifwe are not mistaken though the proof is not entirely 
distinct) who made the original survey and whose deelara- 
tion under the circumstances would be entitled to 
weight. ’ 

Now, that this is material it is sufficient to state that the 
establishment of a corner tree at Market street fixes the 
eastern line of the Maria Taylor grant so as to embrace. 
the lot in contest within its limits, and excludes it from the 
Maestre grant. Taking it that plaintiff has succeeded in 
fixing the western line of the same grant by a corner tree 
and blazes and chops, thistestimony if believed by the Jury 
may be regarded as settling the eastern line at the foot of 
Market street and upon grounds supported by undeniable 
principles long since established in cases of disputed boun- 
dary. 

“It is a general principle that the course and daheahine 
must yield to natural objects called for in the patent. All 
lands are supposed to be actually surveyed, and the inten- 
tion of the grant is to convey the land according to that 
actual survey; consequently if marked trees and marked 
corners be found conformably to the calls of the patent, or 
mountains, or any other natural objects, distances must be 
lengthened or shortened and courses carried so as to con- 
form to those objects. The reason of the rule is, that it is 
the intention of the grant to convey the land actually sur- 
veyed, and mistakes in course or distance are more proba- 
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ble and frequent than in marked trees, mountains, rivers, or 
the natural objects capable of being clearly distinguished 
and accurately described.” Mclver’s Lessee vs. Walker, 
9 Cranch, 173. 3 Cond. S.C. R., 338. 6 Wh. 58. 2 Hil- 
liard, Real Prop., 254. 

Nor is this all that Ross and McCormick prove.» Ross 
says: “There was considerable dispute between them, 
(Hart and Brady) but it was at last agreed between them 
that the tree above mentioned should be taken as the star{- 
ing point, and the Commissioners should lay off that street 
(Market-street) as the dividing line between them. Before 
the Commissioners would proceed to lay off the town the 
question was asked by the witnessof both Hart and Brady, 
if they agreed to the street marked as Market-street, but 
which witness thinks was not at that time called Market- 
street, as the boundary line, and they distinctly stated they 
were so agreed—that they laid off the town and the streets 
and squares as marked by the Commissioners—he bought 
lots one and four in square two on the same day the town 
was laid off, (also directly west of Market-street) and sold 
them back to Hart. At this time Hart was living at a 
house on or very near to what is marked on the plat as lot 
No. 5 in square two, also directly west of Market-street. 
He further says that in about a year Brady sold his inter- 
est to John Bellamy—that neither Brady nor Bellamy made 
any claim to anything west of Market-street, but on the 
contrary acquiesced in it as the boundary line, and witness 
never heard of there being any other line claimed until 
about a year or two ago, or perhaps a little longer, and 
witness bought lots of Brady at same time.” 

McCormick says: “Mr. Brady claimed on one side of 
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Market-street and Col. Hart the other—the; were both 
present—they commenced at the foot of Market-street.— 
Hart and Brady each agreed to give one-half of the street. 
At the time the town was laid off Col. Hart lived near 
what is now Mr. Frazer’s office—Brady in the middle part 
of what is now Mrs. Doggett’s house on the east side of 
Market-street.” 

We have then a dispute between the owners as early as 
1822 or 1824—an agreement to lay out a town on their 
joint lands (and the town is laid out with one block on the 
lands of Brady east of Market-street and two to the west 
on the lands of Hart)—an agreement between them that 
Market-street shall be the boundary, and each should give 
half the land for the street; in addition to this, possession 
by Hart as early as 1822 or 1824 and sales and purchases 
of lots underthis agreement, acquiescence in by the owners 
of the Masters grant, and by everybody to the time of the 
institution of the present suit, a period of upwards of thir- 
ty years. 

That this admission—agreement as to the corner tree 
and boundary—connected withthe action of the parties and 
others in laying off a town, and buying and selling lots, in- 
dependent of the acquiescence for thirty years, with the 
adverse possession of Hogans and Hart and those claiming 
under them for nearly forty years, were proper evidence 
for the jury, we cannot hesitate for a moment in de- 
claring. 

“There are other declarations which are admitted as 
original evidence, being distinguished from hearsay by 
their connection with the principal fact under investiga- 
tion, The affairs of men consist of a complication of cir- 
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cumstances so intimately interwoven, as to be hardly sep- 
arate from each other. Each owes its truth to some 
preceding circumstance, and each has its inseparable at- 
tributes and its kindred facts, materially affecting its 
character, and essential to be known in order to a right 
understanding of its nature. These surrounding circum- 
stances, termed the res geste, may always be shown to 
the jury along with the principal facts, &c.” 1 Greenleaf, 
§108-n. 

“There has been a difference of opinion in regard to the 
declarations of persons in possession of land, but it is now 
well settled that those in disparagement of the title of the 
declarant are admissible as original evidence, &c. But 
no reason is perceived why every declaration accompanying 
the act of possession, whether in disparagement of the de- 
clarant or otherwise, if made in good faith, should not be 
received as part of the res geste.” Ibid 121. 

“The declarations of Smith (who had been in posses- 
sion of the premises and from whom defendant derived 
title) while in possession, asto his title, were admissible for 
defendant; they would have been good against him, and 
are competent against all who claim under’him.” 4 John. 
229; 1 Ibid 343. 

“It is not to be controverted that parties whose rights to 
real property may be perfected, and the boundaries of 
which may be susceptible of certain and precise ascertain- 
ment, may by their acts conclude themselves by establish- 
ing other and different boundaries.” 4 John. 140; 2 Caine, 
146; 10 John, 377. 

“ Acquiescence in an erroneous location for eighteen years 
is conclusive upon a party making or acquiescing in such 
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location.” 19 Pick. 445; 6 Wen., 467; Hilliard Real Prop- 
erty, 229. 

“ Admissions which have been acted upon by others are 
conclusive against the party making them, in all cases be- 
tween him and the person whose conduct he has thus in- 
fluenced.” 1 Greenleaf, §207. 

“ The admissions of one person are also evidence against 
another, in respect of privity between them; the term priv- 
ity means natural or successive relationship to the same 
right of property, &c.” Ibid. 189. 

“In other cases where the party by his admissions has 
qualified his own right, and another claims te succeed him, 
he succeeds only to the right as thus qualified when his 
tile commenced, &c.” Ibid. 

“On the same principle other contemporaneous declara- 
tions of occupancy have been admitted as evidence of the © 
nature and extent of their title against those claiming in 
privity of estate.” Ibid. §189. 

“ Long continued occupation under a grant may control 
courses and distances where no monuments are referred 
to, or when those referred to are gone.”’ 2 Hilliard R. P., 
347; 9 Pick®, 520; 5 Green., 489. | 

The admission of this testimony is by no means, we 
think, obnoxious to the objection of proving title to real 
estate by parol, or varying the boundary of the Maestre’s 
grant from the description given in the deed of trust to 
Mills. It conduces to establish the eastern line of the 
Taylor grant differently to where the plaintiff would locate 
it. Supposing the eastern line unsettled and the boundary 
in dispute, it settles that it was competent for the parties 
to terminate the contest and adjust and settle it. 
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For the reasons just stated, we do not think the Same 
- erred in admitting in evidence to the jury the deeds enu- 
merated in the bill of exceptions from Isaiah D. Hart to 
various persons, bearing date previous to the trust deed 
from Hart to Mills. These were a fair consequence of the 
agreement with Brady establishing the eastern boundary 
line. They seem to have been recorded, and may properly 
be regarded as part of the res geste. 

We do not perceive the force of the application for the 
permission to read the bond of Ashlock to the jury; there 
is nothing on the face of it, as we understand it, to show 
“acts of ownership by Hart over the extreme west end of 
the Maria Taylor grant as claimed by him.” The boun- 
dary to the south by M’Coy’s creek is the only expression 
in the bond showing any connection with the grant alluded 
to. It was therefore we think properly excluded. 


Nor do we think there was just exception to the charge 
as to the surveys returned by Geo. I. F. Clark. They had 
been read in evidence to the jury by plaintiff herself, with- 
out objection of defendant, so that their authenticity was 
not a subject of question, but would seem to have been 
admitted by both sides: There was no attempt to im- 
peach their verity, and no instruction was needed in their 
support. 

We do not think the instruction that “after so great a 
length of time circumstantial evidence tending to show the 
probability that the surveys of either grant covered the 
land in dispute is sufficient,” can be maintained, and very 
probably goes beyond what the learned Judge himself 
would think appropriate, on reflection. 

There i is no error in the ruling that although some por- 
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tion yal f the etines: conning the bounidaitien of these 
grants is mere reputation or hearsay, yet such evidence, 
taken in connection with other evidence, is entitled to re- 
spect in cases of boundary when the lapse of time is so 
great as to render it difficult, if not impossible, to prove the 
boundary by the existence of the primitive land marks of 
other evidence than that of hearsay. 

Whilst the ruling as to the effect of the parol declara: 
tions and confessions of Brady and Hart are not stated so 
clearly and fully, and in connection with other acts as to 
the boundary line, as we might approve, yet it will be seen 
from what we have already stated, that the instruction ex- 
presses substantially the sentiments and opinions of this 
Court as to this testimony. We do not understand the 
Court in the instruction as to plaintiff's claim depending 
on the plat or survey of the lands made by Clark, as re- 
jecting the plat and lines run and marked; if considered in 
this latter point of view it would be evidently erroneous. 
The Court had already instructed as to natural boundaries 
and lines already run, as well as to the effect of the ad- 
missions of the parties, &c. 

Nor do we think.there was error in the charge that the 
survey of Miller, of 1817, as testified by Suarez, and the 
lines marked by him, are not conclusive or binding upon 
either plaintiff or defendant. To assume the conclusive- 
ness of this testimony would be to take from the jury the 
decision of the credibility and sufficiency of the testimony 
of Suarez. 

Whether the royal title to the Maria Taylor grant vested 
an absolute title before the survey, was a question not con- 
nected with the merits and as far as we perceive, of no 
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practical valet in ‘the « case. The oun was ; admitted to 
be good with the survey, both parties claiming under it, 
and no question raised by either as to its validity. Where 
then the propriety of raising the abstract question, that at 
some point of time and before the survey, it was void for 
uncertainty. 

The 16th, 17th and 18th errors object to the ruling of 
the Court asto the effect of the deed of Hart to Mills for 
plaintiff; contending that plaintiff was entitled by that 
deed to connect her western boundary with the east- 
ern line of the Taylor tract, that this description is 
by metes and bounds, and that Hart, and all persons 
claiming under him are estopped from setting up any other 
claim than the one recited in the deed. 

It will be seen at once that the establishment of the 
eastern line of the Maria Taylor tract at Market-street 
relieves the case from all objection predicated upon this 
view. 

But again, we are of opinion, after due reflection, that this 
deed must be considered in connection with and in refer- 
ence to the facts and circumstances preceding it; we allude 
to those deposed to by Ross and McCormick which we 
give weight to, as the verdict has been in favor of defen- 
dant, and tothe acquiescence of the parties to the time of the 
sale to Mrs. Doggett. This will give to the Maestre tract 
some thirty acres beyond the amount of fifty acres granted 
by the Spanish Government, preserve the rights of parties 
existing now for near forty years undisturbed, and without 
violating any principle of law or equity. Were this not a 
satisfactory conclusion to our minds, we should most prob- 
ably be constrained to hoid that the call in the deed to unite 
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the two tracts was a mis-description inconsistent with the 
leading and mainand principal object of the deed, which was 
to convey the Maestre grant derived from the Spanish Gov- 
ernment and from him to Brady, Bellamy and Hart to plain- 
tiff. Andthere is much reason and foundation for such 
opinion. Itis very obvious that these two grants do not 
unite by any call in common; they were not surveyed so 
as to unite, and their very appearance on the plat 
repudiates such connection. The call for course and dis- 
tance of the Maestre grant gives the full compliment of 
fifty acres. To unite it with the Taylor grant to the full 
extent contended for, would probably give eighty acres. 
Nor is it pretended that there are natural calls to enlarge 
it, either that the oak on the river or the pine on Hogan’s 
creek, the western line, were or ever were claimed by any body 
to be the corner tree of or on the eastern line of the Tay- 
lor tract. True, we perceive on the plat of the surveys, 
outside of the boundaries, the words “Juan Maestre lands” 
on the Taylor plat, “Dona Maria Taylor’s lands” on the 
Maestre plat. It would be strange indeed that these should 
be construed as extending the boundary of either, but sup- 
pose they do, is the extension to be onthe part of the 
Maestre grant and not on the other? Had Hart in his 
deed conveyed the lands in the Maestre grant, and any 
other intermediate land between that and the Maria Tay- 
lor grant as surveyed by course and distance, there would 
be greater room forthe position. Admitting that there 
was doubt even upon the Ross and McCormick testimony, 
as to the corner tree and eastern line of the Taylor grant, 
it was competent for the owners to adjust it and to settle 
and fix the lines, and to treat with persons in buying and 
65 
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selling in reference to such line as established, especially 
in a case of such notoriety as the present. 


_ In the construction of a grant the Court will take into 
-view the attendant circumstances, the situation of the pav- 
ties, the state of the country and the thing granted. 2 
Hilliard Real Prop. 328; 3 Mass., 352; 4 Ibid., 205; 10 Ibid., 
459. 


We then do not think these objections tenable, though 
not altogether concurring in the propriety of the instruc- 
tions themselves. We do not agree to the instruction that 
in a case of a sale by the owner of one of two contiguous 
estates, without defining the true boundary, the grantee is - 
estopped to inquire into the original boundary, but must 
abide by the line claimed by the grantor prior to his acqui- 
sition. 

Nor do we assent to the instruction that a disputed ques- 
tion of boundary is forever put at rest by the vesting of 
both estates in the same person, and that all persons claim- 
ing under him are absolutely estopped from asserting the 
boundary to be other than he had uniformly declared it to 
be. This would be giving to declarations of a party a 
sanction and verity far beyond what has ever been claimed 
for them, and would substitute parol, fluctuating testimony 
of oral declarations, in place of writing. 


Nor do we assent to the ruling that if the ownerof two 
contiguous estates alter the dividing line between them, 
and afterwards sell either of them by name, his grantee, 
if cognizant of the alteration, takes the estate with the new 
boundary. Nor to the next, in which the effect of selling 
by name is also stated. We regard them as inapplicable 
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to the case, not justified by the testimony and calculated 
to mislead. 


If the instruction that although quantity yields to course 
and distance, and yet quantity may and ought to be consid- 
ered as a description when the exact boundaries are difficult 
to ascertain, be merely that this may be considered by the 
jury amongst other things, we may not think erroneous, but 
it should be so qualified. 





Whilst then several ofthe instructions giventothejury have 
been found erroneous, yet the inquiry arises as to the find- 
ing and whether the judgment should be reversed on ac- 
count of them. The rule is that there must be some possi- 
bility of injury arising out of the matter excepted to. 2 
Hill N. Y., 210; Cowen & Hill’s Notesto 1 Phil. Ev., 
787-8. 

An erroneous instruction to the jury cannot be assigned 
for error, if the verdiet is sustained by the evidence. 6 
Blatch., 258. 

Where a judgment effects the proper results, no matter 
by what erroneous reasoning it may have been induced, it 
will not be reversed. 11 Ala., 149. 

Although instructions to the jury are not correct, yet if 
the verdict is right, judgment will not be reversed. 6 
B. Mon., 44. 


When the jury have given a correct verdict, it will not 
be set aside for erroneous instructions of the Court, when 
instructions correctly given on those points could not have 
changed the result. Hill vs. Calvin, 4 How. Miss. R. 231. 

Tested by these rules we are of opinion that the verdict 
is fully sustained by the evidence—that it is right upon the 
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law and facts of the case, and cannot perceive that the 
erroneous instructions given can have induced to any in- 


jury in the case. 
The judgment will therefore be affirmed with costs. 


Wussam J. Bamey, Aprecrant, vs. Atsert Crark, Ar- 
PELLFE. 
1. Unless the testimony in the case is brought before the Supreme Court by a 
bill of exceptions, it cannot regard it. 
2. The bill of exceptions is given by the statute of Westm., 13 Ed. I., Chap. 
31. 
3. It ought to be upon some point of law arising upon the facts. 


4. It is not to draw the whole matter into examination again; it is only for a 
single point, and the truth of it can never be doubted after it is sealed. 


5. When there is no bill of exeeptions to show on what ground the Court de- 
cided, it will be presumed that it decided correctly. 

6. Every fair intendment is to be made in support of the judgment below. 

Y. ‘The office of a bill of exceptions is to give the facts on which the Court de 
gided, and it should give all the facts bearing upon the decision. 
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8. On overruling a demurrer, if the demurrant resorts to ulterior pleadings on 
the same point, the demurrer is waived. 

9. The rule that allowed a party who offered no evidence the closing argument; 
has been repeated. 

10. As has also the rule which allowed a default for want of a plea, &c., to 


be entered in vacation. 








Appeal from a judgment of the Circuit Court for Hernan- 
do county. 

The facts as disclosed by the record are fully set forth 
in the opinion of the Court. 

J. T. Magbee for appellant. 

D. Provence for appellee. 

DOUGLAS J. delivered the opinion of the Court: 

This is an action of trespass instituted in Hernando 
county. The declaration charges the defendant with cut- 
ting certain timber from the plaintiffs lands there situate. 
The defendant put in the general issue and several special 
pleas, upon each of which an issue of fact was joined, 
and the case was submitted to a jury, who found for the 
defendant, and a judgment was entered accordingly, from 
which the plaintiff appealed to this Court. The questions 
arising upon the errors assigned were argued with great 
ability at the late session of this Court, held at Tampa.— 
They were presented, however, as though all the testimony 
in the case was before the Court, but it turns out on an in- 
spection of the record that the following is the only bill of 
exceptions which it contains, viz: “This cause coming on 
for trial, the plaintiff's demurrer to the amended third plea 
of the defendant was argued, and it being considered by 
the Court that the defence set up in that plea was not + 
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contract or sale, transfer or mortgage of real property, or 
any interest therein, it was ordered by the Court that the 
said demurrer be overruled, to which ruling the plaintiff by 
his counsel excepts.” 





“Upon the further hearing of the cause, when the plain- 
tiff had rested from the examination of his witnesses, de- 
fendant by his counsel declined introducing any testimony, 
and proposed to goto the jury, claiming the concluding 
argument in consequence thereof... The argument of 
counsel was then commenced forplaintiff. In reply, defen- 
dant, by his counsel, contended before the Court that the 
plaintiff's replication to defendant’s amended third plea, 
was acomplete and binding admission by the plaintiff of 
the existence of the instrument of writing pleaded in said 
amended third plea, which relieved the defendant from the 
necessity of otherwise proving the execution of such in- 
strument. The Court sustained the defendant’s counsel in 
this position, to which ruling plaintiff, by his counsel, ex- 
cepts and prays that these exceptions may be signed and 
sealed by the Court, and put on record in said cause; “which 
it appears was accordingly done. 


The instrument set out in the said third amended plea is 
in the words and figures following, to wit: “Received of 
A. Clark one hundred dollars, being in full payment for the 
eedar timber upon my land in the Annutliga Hammock, it 
being the S. E. quarter of section 20,T. 21 S. R. 19 E. and L, 
hereby give him full permission to cut the same and haul 
it off said land, and to make roads and use other necessary 

s for getting off said timber,either standing or fallen, 
to have full claim to the land until he gets it off,— 
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Given under my hand and seal at Hernando county, Flor- 


ida, December Ist, 1852.” 
“LEWIS JENKINS, [seal.”} 





In presence of 
E. CLARK, 
E. B. McDOWELL. 


The plaintiff claims the land described in that instru- 
ment under a deed from the same Lewis Jenkins, alleged 
to have been made, executed and delivered on the 12th 
day of December, A. D. 1852, and the defendant justified 
the cutting of the timber under the said instrument. The 
replication to the said third amended plea, which was held 
to be a full admission of the existence of the said instru- 
ment of writing, so as to relieve the defendant from prov- 
ing its execution, is as follows, viz: 

“ And the said plaintiff by his attornies as to the said 
amended third plea by said defendant now here by leave 
of the Court pleaded, protesting that the said supposed li- 
cense, if any such was ever given, was obtained by false 
and fraudulent representation of and by the said defendant 
for replication nevertheless in this behalf, the said plain- 
tiff saith, that before the said time when, &c., in the said 
declaration mentioned, and on divers other days between 
that time and the time of the commencement of this suit, 
to wit: on the fifteenth day of December, A. D. 1852, at 
&c., aforesaid, the said supposed license was revoked, re- 
called and countermanded by the said Lewis Jenkins and 
by his authority. And this he is ready to verify; wherefore 
he prays judgment, &c.” ’ 

To this replication there was a general rejoinder, con- 
cluding to the conntry. 

This Court has repeatedly held that unless the testimony — 
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in the case was brought before it by a bill of exceptions, 
it could not regard it; and moreover, that the bill of ex- 
ceptions should show that it contains all the evidence bear- 
ing upon the question presented, to which it relates. In 
the case of Dorman vs. Bigelow, Exr. 1 Florida Reps., 281, 
the Court ruled that “a note filed in a case, but not con- 
nected with the declaration by a bill of exceptions showing 
that it had been offered in evidence in the Court below, 
cannot be deemed a part of the record submitted for the 
inspection of this Court; nor can it be brought before the 
Court by an assignment of errors, and remarked, “ for 
aught that appears, other proofs besides the note in ques- 
tion may have been presented on the trial below, and such 
as muy have influenced and determined the verdict and 
judgment, and there is nothing to show that such proof, if 


so presented, was inadmissible or otherwise exceptionable 
at law. In the absence therefore of a bill of exceptions, 
showing the testimony exhibited, the presumption is that 
there was full and adequate evidence before the jury to 
warrant and support the verdict.” This case was cited 
and approved in the case of Proctor vs. Hart, 5 Fla. Reps., 
469. In that case the nature and office of a bill of excep- 
tions are fully discussed, and numerous authorities adduced 
which fully sustain the principles there enunciated, and 
which upon a full review of them, we still believe to be 
sound law. In this last case the Court observed that “it 
seemed to have been taken for granted by the counsel who 
prepared the bill of exceptions and superintended the 
making up of the record for the Court, that it was suffi- 
cient if the evidence used or alleged to have been used 
pon the trial, should appear in and form a part of the 
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out having the same incorporated into the bill of excep- 
tions.” And added, “such a practice if sanctioned would 
obviously lead to great looseness and uncertainty, and 
might work irreparable injury to parties litigant, for it 
would be to substitute the testimony of the clerk as to 
what evidence was submitted to the jury, for that of the 
Judge.” A bill of exceptions is made up with care by the 
Judge under the solemn sanction of his signature and seal, 
with the aid of the attorneys of the respective parties, 
“during the term of the Court (at which the trial is had) 
unless by special order further time is allowed,” (5 Gen- 
erab Rules, 14, 1 Fla. Reps., XVII) and has absolute 
verity. In the case at bar, certain testimony, or rather 
short notes or minutes of testimony, was copied by the 
clerk into the record, but it does not purport to be the whole 
of the testimony, and there is nothing to give it verity; and 
moreover there is nothing to show that it was offered to 
the jury, or if offered that any objection was made to it, 
or that any motion was founded upon it, or that there was 
any ruling of the Court against the appellant in regard to 
it upon any such objection or motion. 

A bill of exceptions was necessary toshow these matters, 
if they existed. It was also necessary to authorize the 
Court to take notice of and to act upon it. At common 
law a writ of error lay for an error in law, apparent in the 
record, or for an error of fact, where either party died be- 
fore judgment; yet it lay not four an error in law not ap- 
pearing in the record, and therefore when the plaintiff or 
demandant, tenant or defendant, alleged anything ore tenus, 
which was overruled by the judge, this could not be as- 
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signed’ for error, not appearing within the pecord; nor being 
an error in fact, but in Jaw; and so the party grieved was 
without remedy. 2 Inst., 426,2 Bac. Abr., Ed. 1848, p. 
112. And therefore it was enacted “by the statute Westm. 
2, 13 Ed., 1 Chap., 31, that when one impleaded before any 
of the justices alleges an exception, praying they will allow 
it, and if they will not, if he that alleges ihe exception 
writes the same and requires the justices will put their 
seals, the justices shall do so.” Our statute, Thomp. Dig., 
p- 351, sec. 3, No. 1, provides the manner of procuring a 
bill of exceptions, but leaves its effect to the statute of 
Westm., which is one of the acts mentioned in our statute 
adopting the common and statute laws of England, with 
certain exceptions, Thomp. Dig., p. 21, sec. 1, No. 2. 

A bill of exceptions ought to be upon some point of law, 
either admitting or denying evidence, or a challenge, or 
upon some matter of law arising upon a fact not denied, 
in which either party is overruled by the Court. It is not 
to draw the whole matter into examination again; it is only 
for a single point, and the truth of it can never be doubted 
after the bill is sealed, for the adverse party is concluded 
from averring the contrary or supplying the omission of it. 
2 Bac. Abr., Ed. 1848, pp. 113, 114, and the numerous 
authorities there cited which show very fully in what 
eases bills of exception will lie and also thore in which 
they will not lie. 

The interesting and important question so well argued 
and in regard to which there is a very great conflict of au- 
thority, viz: whether the timber alleged to have been cut 
by the defendant on the land of the plaintiff was attached 
to'the freehold and was real estate, or was to be consider- 
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ed as aduteshad from the land and considered.mere personal 
property, was raised by the plaintiff’s demurrer to the de- 
fendant’s third amended plea, and had the plaintiff rested 
his case upon the decision of the Court upon that demur- 
rer, it might have been here disposed of, but after that 
demurrer was overruled, the plaintiff (as we have seen) 
filed a replication to that plea, upon which issue was join- 
ed, which issue was submitted to the jury, who found for 
the defendant; and it isa well settled rule that on over- 
ruling a demurrer, if the demurrant resorts to ulterior 
pleadings on the same point, the demurrer is waived. Bur- 
dit vs. Burdit, A. K. Marsh, 143. Beer vs. Phillips, Breese 
19,3 U.S. Dig., p. 162, No. 715. Moore vs. Ress, 1 Mor- 
ris, 401. In Morrison vs. Morrison, 3 Stewart, 444, it was 
held that, “when a defendant demurs and pleads to the 
same matter, and issuesof fact are tried, he will be pre- 
sumed to have waived his demurrer,” and in Porter vs, 
Lane, I Morris 197, and Dougherty vs. Bridgman, 1 Morris 
295, that on overruling ademurrer the party demurring 
waives his demurrer by pleading anew. In the case of 
Davis vs. Dickson, 2 Stewart’s Reps., 370, it was holden 
that where a plea in abatement to a writ and declaration 
is overruled on demurrer, the party cannot insist on the 
same matter in arrest of judgment if he pleads over; and 
in the State vs. Bodly, 7 Blackfd. Reps., 355, that if after 
the refusal of the Court to reject a plea, the plaintiff reply 
or join issue on the plea, the refusal to reject the plea can- 
not be assigned for error. The principle deducible from 
these cases is in direct accordance with the ruling of this 
Court on the same question in the case of Mitchell vs. 
Chaires, Exr. 2 Florida Reps., 18--23, whichon the most ma- 
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ture reflection we still hold tobe correct. Thecaseof Mitch- 
ell vs. Cotten, Exr. 3 Fla. Rep. 170, has been thought (we 
understand) to conflict with the case last cited; we deem it 
proper therefore to say that if there is anything in that 
case inconsistent with the principle announced in the case 
of Mitchell vs. Chaires, Exr. dn this point, we suppose it 
must have occurred through mere inadvertence, and hereby 
expressly overrule it. Whether the document which was 
made the basis of the third amended plea was submitted 
to the jury as evidence or not, we are left to conjecture. 
From the argument of counsel we should suppose it was, 
but from the bill of exceptions the inference is that it was 
not, for it states that “when the plaintiff had rested from 
the examination of his witnesses, defendant by his counsel 
declined introducing any testimony and proposed to go to 
the jury, claiming the concluding argument in consequence 
thereof.” It does not appear, however, whether he had the 
conclusion or not, and if we could infer that he had it, we 
should be at a loss to determine from the record, whether 
it was with or without the assent of the plaintiff; if with 
it, he had no cause to complain; no question therefore is 
presented for our consideration in regard to this matter, 
and it will be soon enough to decide it when it shall be 
brought directly before the Court for its decision. There 
is no rule prescribed by this Court allowing the party in 
such a case the conclusion; the rule that once existed al- 
lowing it, was long since abolished, as was also the rule 
authorizing defaults to be taken in vacation. We notice 
this because it appears by the record that a default was 
taken on behalf of the plaintiff against the defendant, 
which it has been insisted was set aside on insufficient 
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grounds. The setting aside of a default was at common 
law a matter of discretion with the Court which could not 
be assignedas error. Whether under our statute.it is matter 
for exception is a question, which from the turn this case 
has taken we are not now called upon to decide; but if it 
were otherwise we could not do so, because the grounds 
upon which the Court decided have not been brought be- 
fore us by a bill of exceptions, and we are bound therefore 
to presume that the Circuit Court acted right in opening it. 
In the case of Blaney vs. Findley et al., 2 Blackfd. Reps. 
338, the Court said, “there is no bill of exceptions to show 
us on what grounds the Court dectded; the presumption of 
law ‘is in favor of the decision.” This case was cited and 
approved in the case of Mitchell vs. Chaires, Exr. 2 Fla. 
Reps., 22, and in concluding that case the Court said, “as 
there were several distinct issues that required proof on 
the part of the plaintiff to sustain them, and a verdict was 
rendered for the defendant upon them, and there is no bill 
of exceptions to show us on what grounds it was rendered, 
we are bound to presume that the verdict was right, and 
to sustain the judgmententered upon it.” This case is very 
much like the one now before us, and is sustained by 
that of Horn vs. Gartman, 1 Florida Reps., 63, 91, in which 
the Court held “that every fair intendment is to be made in 
support of the judgment below,” and that “the office of a 
bill of exceptions is to give the facts on which the Court 
decided, and that it should give all the facts bearing upon 
the decision, so that the appellate Court may know fully 
and clearly everything which influence the decision of the 
Court.” In the case of the Bk. of Virginia vs the Bk. of 
Chillicothe, 16 Ohio Reps., 172, the Supreme Court of Ohio 
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held that “an agreed statement of facts which constitutes 
the evidence in a case, cannot be regarded as a special ver- 
dict, and forms no part of the record unless made so by a 
bill of exceptions.” And in that of Mitchell’s Admr. vs. 
Byrd & Gunn, 2 English’s Reps., 408, it was held that “un- 
less the bill of exceptions negatives the idea that other 
testimony was adduced in the Court below, the appellate 
Court will presume in favor of the judgment below.” 

In closing ourremarks in this case we may, we think, with 
propriety say that it is always unpleasant to the Court to 
be prevented from deciding the merits of a cause upon any 
technical grounds, but that we feel the less reluctance in 
affirming the judgment of the Circuit Court in this case, 
because we consider the said third amended plea, if sus- 
tained by proof, a good defence to the action, so far as re- 
gards all the timber cut by the defendant before he had 
any notice, actual or constructive, of the purchase of the 
lands on which it was cut, by the appellant ; but we are 
by no means satisfied that it is a good defence for any cut 
afterwards. Let the judgment be affirmed. 


Georee McMittan, Praintirr mw Error, vs. Arcuipaup Lacy, 
Derenpant 1x Error. 
I, Trespass, quare clausum fregit, is @ local action in which the plaintiff is 
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required to prove that the place is within the jurisdiction of the Court, and 
the defendant may show by testimony that it is not within it. 

2. A plea that a difference exists between the States of Georgia and Florida as 
to whether the premises lie within the jurisdictional limits of the 
State of Georgia or the State of Florida; that the premises are 
claimed by the State of Georgia to be within her jurisdiction; that no line has- 
been run and marked defining the boundary between the States; that A. 
having judgment and execution on recovery of a claim of land against one 
M., the sheriff by virtue thereof executed the writ by putting out the goods 
and chattels of plaintiff L. and delivering possession to dcfendant, as agent of 
the plaintiff in execution, is not a good bar to the action. 


Writ of Error to a judgment of the Circuit Court for 
Jefferson county. 

This was an action of trespass instituted by the defen- 
dant in error against the plaintiff in error and others for 
entering the house and premises of the plaintiff, alleged 
to be in Jefferson county in this State, and expelling him 
and his family therefrom, and throwing his furniture out of 
doors, &c. 

Process was served on plaintiff in error only, who ap- 
peared and filed three pleas. 

The first was the plea of not guilty. The third that the 
premises were not inthe State of Florida. The second 
was a special plea alleging in substance that a difference 
exists between the States of Georgia and Florida as to 
whether the premises lie within the jurisdictional limits of 
the State of Georgia or the State of Florida; that the 
premises are claimed by said State of Georgia to be within 
her jurisdiction; that no line has been by authority run and 
marked defining the boundary between said States; that 
Archibald McMillan having impleaded one Charles McCoy, 
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tenant in possession at the time, in the Superior Court of 
Thomas county, Georgia, of and concerning the identical 
land in the declaration mentioned, recovered a judgment 
in said Court, and obtained an award of a writ of habere 
facias possessionem; that the sheriff of Thomas county, in 
executing the command of said writ, necessarily entered 
the house and put out the goods and chattels of plaintiff, 
and that said Sheriff delivered the possession of said prem- 
ises to defendant, who received the possession thereof as 
the agent of said Archibald McMillan, &c. 

To this plea there was a demurrer, which being sustain- 
ed by the Court, defendant excepted. 

The issues upon the first and third pleas were submitted 
to the jury, who returned a verdict for eight hundred dol- 
lars, upon which judgment was entered. 

From the judgment sustaining the demurrer to the sec- 
ond plea, plaintiff in error prosecuted his -writ to this 
Court. 


M. D. Papy for plaintiff in error. 
John Erskine for defendant in error. 


BALTZELL C. J. delivered the opinion of the Court. 


This was an action of trespass quare clausum fregit in- 
stituted by the plaintiff Lacy against the defendant McMil- 
lan and others, for entering the close and house of plain- 
tiff situate in Jefferson county in this State, and expelling 
him and his family with force, and throwing his furniture 
out of doors. 

The process was served on one of the defendants only, 
who appeared and filed three pleas—the first not guilty, 
the second a special plea, and thirdly a plea that 
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the premises in the declaration mentioned are not in the 
State of Florida. The case was submitted to the jury on 
the Ist and 3d pleas, who found for the plaintiff and assess- 
ed thedamages at $800. To the special plea a demurrer was 
filed, which the Court sustained, andthe correctness of this 
ruling is the only subject of complaint in this Court. 


This plea alleges that a difference exists between the 
States of Georgia and Florida as to whether the premises 
lie within the jurisdictional limits of the State of Georgia 
or the State of Florida; that the premises are claimed by 
said State of Georgia to be within her jurisdiction; that 
no line has been by authority run and marked defining the 
boundary between said States; that Archibald McMillan 
having judgment and execution on recovery of a claim 
of land against one Charles McCoy, the ssberiff by 
virtue thereof executed the writ by putting out the 
goods and chattels of plaintiff Lacey, and deliver- 
ed the same to defendant as agent of said McMillan. Such 
is the substance of the plea. It is very obvious that this 
entire defence is disposed of by the plea of the general is- 
sue, and the third plea alleging that the premises are not 
in the State of Florida. 

“Under the plea of not guilty the plaintiff will have to 
prove the trespass, the place in which it was committed, 
so as to make it correspond with the description of the 
locus in quo in the declaration, and the damage.” 1 Arch: 
N. P. 214. “The parish and county also stated in 
the declaration by way of local description must be 
proved as laid; a variance would be fatal.” Ibid. 
317. “The defendant may disprove everything which 
it is incumbent on the plaintiff to prove, namely, the 
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' trespass, the matter of aggravation, &c., or that it was 
committed in the place described in the declaration.” Ibid, 
318. . ’ 

It is a general rule that a plea which amounts to the gen- 
eral issue is bad. Arch. Pl. & Ev. 178. 

The premises then being out of the jurisdictional limits 
of the State of Georgia, what pretext is there for the exer- 
cise of jurisdiction by her Courts. In justification of such 
an act it will not do to cite authorities to the effect that a 
judgment is conclusive and that a sherift is bound to obey 
the mandate of his Court. These all apply to cases within 
the jurisdiction of the Court and not to acts committed 
within a foreign sovereignty and jurisdiction. Can it be 
eredited for a moment that Georgia would tolerate the ser- 
vice of process by an officer within her limits or permit the 
jurisdiction of our Courts there. 

Independent of this the addition to the plea of the fact 
that the Supreme Court of Georgia had adjudicated upon 
the subject matter of contest, by no means strengthens the 
defence impaired as it is by the other statemen‘s preceding 
it, of the difference between the two States—the premises 

_in contest being claimed alike by Georgia and Florida and’ 
no boundary line being run. For this action is strictly 
local in its character, and may not be brought out of the - 
jurisdiction in which the alleged injury was committed.— 
Livingston vs. Jefferson, 1 Brockenborough. 

_, The allegation is not that the premises are within the ju- 

' pisdictional limits of Georgia, but are claimed to be. Such 

an allegation may be regarded as ‘an admission of the right 

being with the State of Florida. Certainly no assumption 
of jurisdiction can with propriety be based ona claim 
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which will not bear the assertion of right, and put in issne 
the fact of its existence. It is easily perceived that there 
can be no traverse or denial of the fact that Georgia 
claimed this district of country, nor would the finding of 
such a fact determine the points at issue. The verdict of 
the jury establishes the fact of the locality of the prem- 
ises.. Are we on the mere suggestion of the contrary to 
conclude that their finding is enough, and that the reverse 
is the fact ? 

But we see nothing in the judgment or execution referred 
to, to conclude the rights of plaintiff Lacey. The sheriff had 
no authority under the latter to turn him out of possession. 
He is not proved to be in privity with McCoy, the defen- 
dant on the record, either as tenant, lessee or in any other 
shape. It is true there may be some confusion in the 
lish books on the subject, but the right and justice of the 
matter agree with the view taken by the American author- 
ities. “A judgment is evidence of the right of entry, as be- 
tween parties and privies, so as to protect the lessor in 
ejectment against an action of trespass.” 13 John. 229. 

“An alias writ of habere facias will be granted where a 
person is dispossessed by a person claiming under defen- 
dant’s title, but this does not extend to a stranger.” 11 
Wend. 182, 4 Ala. 582. 

On the whole case we see nothing to make us question 
the correctness ofthe judgment of the Circuit Court. It 
iis therefore affirmed with costs. 
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Mem.—aAt the hearing of the following cases included in 
the preceding volume of these reports, Baltzell C. J. did 
not preside, his place being supplied by one of the Circuit 
q J viz: White vs. Walker, Simpson, Admr., vs. Barnard 
an A & Oo., St. Andrew’s Bay Land Company vs. Camp- 
bell. 
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